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EXTRACT FROM BY-LAWS

Section 9. No book shall, at any time, be taken fiom the

Library Room to any other place than to some court room of a

Court of Record, State or Federal, in the City of San Francisco,

or to the Chambers of a Judge of such Court of Record, and

then only upon the accountable receipt of some person entitled

to the use of the Library. Every such book so taken from the

Library, shall be returned on the same day, and in default of

such return the party taking the same shall be suspended from

all use and privileges of the Library until the return of the book

or full compensation is made therefor to the satisfaction of the

Trustees.

Sec. n. No books shall have the leaves folded down, or be

marked, dog-eared, or otherwise soiled, defaced or injured. Any
party violating this provision, shall be liable to pay a sum not

exceeding the value of the book, or to replace the volume by a

new one, at the discretion of the Trustees or Executive Commit-

tee, and shall be liable to be suspended from all use of the

Library till any order of the Trustees or Executive Committee

in the premises shall be fully complied with to the satisfaction

of such Trustees or Executive Committee.
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In the Superior Court of the State of California in

and for the County of Shasta.

AMOS HALCOMB, as Administrator of the Estate

of George R. Halcomb, also known as George

Raymond Halcomb, Deceased,

Plaintiff,

vs.

METROPOLITAN LIFE INSURANCE COM-
PANY, a Corporation,

Defendant.

COMPLAINT.

Plaintiff complains of defendant and for cause

of action alleges

:

I.

That during all the times and dates herein men-

tioned, the above named defendant has been and

now is a corporation duly organized, existing and

entitled to transact business in the State of Cali-

fornia, and is transacting business in said State

of C'alifornia.

II.

Tliat George R. Halcomb, also known as George

Raymond Halcomb, died in the county of Shasta,

State of California, on or about the 7th day of July,

1932, and left an estate in snid County of Shasta.

That after ])roceedings were duly had and taken

in the Superior Court of the State of California,

in and for the county of Shasta, Amos Halcomb

was appointed Administrator of the estate of George

R. Halcomb, also known as George Raymond Hal-
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eonib, and thereafter duly qualiticd as such Ad-

ministrator.

III.

That during all the times and dates herein men-

tioned the above named plaintiff, Amos Halcomb,

has l)een and now is the duly appointed, qualified

and acting administrator of the estate of George R.

Halcomb, also known as George Raymond Hal-

comb, deceased.

IV.

That on or about the 13th day of April, 1928, at

and in the city of Redding, county of Shasta, State

of California, and for a valuable consideration the

above named defendant executed [1*] and delivered

to George R. Halcomb, also known as George Ray-

mond Halcomb, its policy of insurance in w'riting,

a copy of w^hich said policy is hereunto attached,

marked "Exhilut A", and by this reference made

a part hereof, and by said policy insured the life

of the said George R. Halcomb, also known ay

George Raymond Halcomb to the amount and in

the sum of $2000. Said policy provided, and said

defendant agi'eed that in the event that said George

R. Halcomb also known as George Raymond Hal-

coml), should meet his death as the result directly

and independently of all other causes, by bodily in-

juries sustained through external, violent, and ac-

cidental lueans, provided:

(
1
) That such death shall have occurred while

said yK)licy and the Supplementary Coiiti'act were

•Papn ninTi})orin[r apjioiiring i\t the foot of pn^o of orifjinal cortifieJ

Transcript of Kocord.
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in full force and prior to the anniversary date of

said policy nearest to the 65th birthday of the

insui'ed, and

(2) That all premiums under said policy and

the Supplementary Contract shall have been duly

paid, and

(3) That said policy shall not be in force by

virtue of any non-forfeiture provisions thereof.

In which event and in accordance with the terms

of "Exhibit A", said defendant agreed to pay to

the person or persons entitled thereto by virtue of

the terms of said policy double the amount of said

$2,000. or $4,000.

V.

That Sadie Mae Halcomb, wife of George R.

Halcomb, also known as George Raymond Hal-

comb, is the beneficiary named in said policy, to

whom the benefits thereof are due, owing and un-

paid.

VI.

That said beneficiary, Sadie Mae Halcomb prede-

ceased George R. Halcomb, also known as George

Raymond Halcomb, and 1)}- reason thereof the bene-

fits of said policy under and pursuant to the terms

thereof are payable to plaintiff herein as adminis-

trator of the estate of George R. Halcomb, also

known as George Raymond Halcomb. That George

R. Halcomb, also known as George [2] Raymond

Halcomb died on or about the 7th day of July,

1932 as a result of an aeroplane accident. He, the

said George R. Halcomb, also known as George

Raymond Halcomb, together with his wife, being



4 Metropolitan Life Ins. Co.

fare paying passengers in said plane, at the time

of the accident, injuries and death.

VII.

That subsequent to the death of George R. Hal-

comb, also known as George Raymond Halcomb,

and in accordance with the terms of said policy

plaintiff duly notified said defendant and made

proof of death in accordance with the terms and

conditions of said policy of insurance, and said

plaintiif has duly performed all of the terms and

conditions of said policy on his part to be per-

formed and said policy was in full force and effect

at the time of the injury and death of the said

George R. Halcomb, also known as George Ray-

mond Halcomb.

YIII.

That said defendant has failed, neglected and I'e-

fused, and still fails, neglects and refuses to pay

said plaintiff the sum of $4000. as provided in said

policy, or any part thereof, and there is now due,

owing and unpaid from defendant to plaintiff the

sum of $4,000. lawful money of the United States,

together with interest thereon.

Wherefore, plaintiff prays judgment against said

defendant for the sum of $4,000. and interest, to-

gether with costs of suit incurred herein, together

with such other and further relief as to the court

may seem just and equitable in the premises.

AMOS HALCOMB
Administrator of the Estate of George R. Halcoml),

also known as George Raymond Halcomb.

L. ('. SMITH
Attorney for plaintiff. [3]
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State of California

County of Sliasta.—ss.

^^los Halcomb, as Administrator of the estate of

George R. Halcomb, also known as Greorge Ray-

mond Halcomb, deceased, being first duly sworn

deposes and says: That he is the plaintiff in the

above entitled action, and has read the above and

foregoing complaint, and knows the contents there-

of, and that the same is true of his ow^n knowledge

except as to the matters therein stated on informa-

tion and belief, and as to those matters he believes

the same to be true.

AMOS HALCOMB
Subscribed and sworn to before me this 10th day

of September, 1932.

L. C. SMITH
Notary Public in and for the County of Shasta,

State of California. [4]

EXHIBIT "A"

Tlie Light That Never Fails.

METROPOLITAN LIFE INSURANCE
(COMPANY

A Mutual Life Incorporated By
Insurance Company The State of New York.

HEREBY INSURES THE LIFE OF
GEORGE R HAL(^OMB

herein called the Insured, in accordance with tlic

terms of this Policy No. 1253695 A and promises to
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}M\y at its Home Office in the City of New York

Two Thousand Dollars to Ida J. TTalconib, Mother

of the Insured, Beneficiary, ui)on receipt of due

proof of the death of the Insured and upon the

surrender of this Policy. The right on the part of

the Insured to change the Beneficiary, in the man-

ner hereinafter provided, is reserved.

This Policy is issued in consideration of the Ap-

plication therefor, copy of which application is

attached hereto and made a ])art hereof, and of the

payment for said insurance on the life of the above

named Insured, of Thirteen Dollars and two cents

(which maintains this Policy in force for a period

of 3 months from its date of issue, as set forth be-

low) and of the payment hereafter of a like Y^ an-

nual premium on each 13th day of April, July,

October and January (hereinafter called the due

date), until Twenty full years Premiums shall have

been ])aid or until the prior death of the Insured.

The Provisions and Benefits printed or written

l)y the (^ompany on the following pages are a part

of this Policy as fully as if recired over the signa-

tures hereto affixed.

In Witness Whereof, the Metropolitan Tiife In-

surance Company has caused this Policy to be

executed this 13th day of April, 1928, which is the

date of issue of this Policy.

JAS. S. ROBERTS HARRY FISKE
Secretary President

[5]
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S. Sharpe

Policy Registrar

LIMITED PAYMENT LIFE.

Age 21

Premimns payable for 20 years or until prior death.

Insurance payable at death only.

Annual distribution of Divisible Surplus.

*Form 808 -A Ord.

PROVISIONS AND BENEFITS.
1. Payment of Premiums:—All premiums are

payable, on or before their due dates, at the Home
Office of the Company, or to an authorized Agent

of the Company, but only in exchange for the Com-

pany's official premium receipt signed by the Presi-

dent, Vice-President, Actuary, Treasurer or Secre-

tary of the Company and countersigned by the

Agent, or other authorized representative of the

Company receiving the premium.

The payment of a premium shall not maintain

this Policy in force beyond the due date when the

next premium is payable, except as hereinafter

provided.

If the premiima shall have been paid for the

period during which the death of the Insured oc-

curs, then, if such period be greater than one month,

the Company will pay, in addition to the amount

otherwise i)aya))le under this J^olicy, that portion

of such premimn ap])licable to the i)()licy mouth or

months subse(iuent to tlie jjolicy month when deatli

occurred. A grace period of thirty-one days, with-

out interest charge, will he granted for the y^ayinent
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of every premium after the first, durinu: wliicli

grace period the insurance shall contimie in force,

but if the Insured dies during- such period the por-

tion of the unpaid premium for insurance of the

current policy month shall be considered as an in-

debtedness to the Company for which this policy

is security.

On written request of the Insured, approved by

the Company [6] at its Home Office, premium pay-

ments may be changed, at any anniversary of the

date of issue of this Policy, so as to be payable

annually, semi-annually, or quarterly in accordance

Avith the published rates in force at the date of

issue of this Policy.

2. Age :—If the age of the Insured has been mis-

stated, the amount payable hereunder shall be such

as the premium paid would have purchased at the

correct age.

?>. Incontestability :—This Policy shall be incon-

testa))le after it has been in force for a period of

two years from its date of issue, except for non-

payment of premiums, and except as to provisions

and conditions relating to benefits in the event of

total and j)ei'manent disa])ility. and those granting

additional insurance specifically against death by

accident, contained in any supplementary contract

attached to and made part of, this Policy.

4. Entire (infract:—This Policy and the a])pli-

cation therefoi- constitute the entire contract between

ihc parties, ;in(l all statements made Iw the In-

siii'cd, shall, ill llie absence of fraud, be deemed
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representations and not warranties, and no state-

ment shall avoid this Policy or be used in defense

of a claim hereunder unless it be contained in the

application therefor and a copy of such applica-

tion is attached to this Policy when issued.

5. Suicide:—If the Insured within one year

from the date of the issue hereof die by his own

hand or act, whether sane or insane, the liability

of the Company hereunder shall be limited to an

amount equal to the premiums which have been re-

ceived, without interest.

6. ' Change of Beneficiar}^ :—When the right to

change the beneficiar}' is reserved, and if there be

no written assignment of this Policy on file with

the Company, the Insured may (while this Policy

is in force) designate a new beneficiary, with or

without reserving the right of change thereafter,

by filing [7] written notice thereof at the Home Of-

fice of the Company accompanied by this Policy for

suitable endorsement. Such change shall take ef-

fect upon endorsement of the same on this Policy

by the Company. If any beneficiary shall die before

the Insured, the interest of such beneficiary shall

vest in tlie Insured, unless otherwise provided

herein.

7. Assignment :—No assignment of this Policy

shall be binding upon the Company unless it be

executed upon blanks furnished ])y the Company

and filed with the Company at his Home Office in

the City of New York. The Company assumes no

obligation as to the validity and sufficiency of any

assignment.
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8. Agents:—No Agent is authorized to waive

forfeitures, to alter or amend this Policy, to ac-

cept preniiuuis in arrears or to extend tlie due date

of any premium.

9. Options on Surrender or rja])sc:—After

])remiums for two full years shall have been paid

on this Policy, the Owner hereof or the Assignee

of record; if any, upon writt(Mi ivquest filed with

the Company at its Home Office, together with the

presentation of this Policy for legal surrender or

endorsement within three mouths after the due date

of any premium in default, shall be entitled to one

of the following options

:

(a) Cash Surrender Value

—

To receive the Cash Surrender Value which shall

be the Reserve on this Policy (omitting fractions of

a dollar per thousand of insurance) and on an}^

outstanding Paid-up Additions at due date of

premium in default, less a surrender charge during

the second and third policy years of not more than

two and one-half per cent of the amount of in-

surance under this Policy. The Company shall

deduct from such Cash Surrender Value any in-

debtedness to the Company for which this Policy

is security, the remainder ])eing hereinafter re-

ferred to as the "net sum", or, [8]

(b) Paid-ITp Whole T^ife Insurance

—

To have the Insurance continued in foi'ce from

the due date of premium in default for a I'educed

amount of non-participating Paid-Up Wliole Life

Insurance, ])ayable at tlie same time and undei*
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the same conditions as this Policy. Such Paid-Up

Whole Life Insurance shall be for such an amount

as the net sum described under (a) above will

purchase (in even dollars) at the then attained age

of the Insured Avhen applied as a net single pre-

mium. Such Paid-up Whole Life Insurance may be

surrendered at any time for its then Cash Sur-

render Value (viz., its full Reserve at the date of

such surrender less any indebtedness to the Com-

pany on such Paid-up Whole Life Insurance) or,

(c) Paid-up Term Insurance

—

To have the Insurance continued in force from

the due date of premium in default as non-partici-

pating Paid-up Term Insurance. If there be no

indebtedness to the Company for which this Policy

is security, the amount of such Paid-up Term In-

surance shall be equal to the amount of insurance

under this Policy, plus any outstanding Paid-up

Additions, and for a term (in years and whole

number of months) such as the Cash Surrender

Vahie as defined under (a) above will purchase at

the then attained age of the Insured when applied

as a net single premium. If there be any such in-

debtedness the amount of the Paid-up Term In-

surance will 1)(' reduced in sucli proportion as the

indebtedness bears to the Casli Surrender Value as

defined under (a) above. Such Paid-up Term In-

surance may lie surrendered at any time for its

then Cash Surrender Value (viz., its full Reserve

value at the date of surrender).

In the event of default in the })aynient of any

premium, after premiums for two full years shall
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have been paid on this Policy, if the Owner or the

Assignee of record, if any, sliall not avail himself

of one of the foregoing options, in the manner

hereinbefore provided, within three months after

the due date [9] of the j^remium in default, this

J^olicy will be continued by the C^ompany for a

reduced amount of non-participating Paid-up

Whole Life Insurance, as provided under Option

(b) above.

The C'ompany, at its discretion, may defer the

payment of any Cash Surrender Value under Op-

tions (a) (b) or (c) as above for a period not

exceeding ninety days after the application there-

for is received by the Company.

The Reserve held for this Policy and for any

1 ^aid-up Additions and the Net Single Premiums

mentioned above, shall be computed upon the

American Experience Table of Mortality with in-

terest at three and one-half per centum per annum.

10. Reinstatement :—If this Policy shall lapse in

consequence of default in paynient of any premium,

it may be reinstated at any time, unless the Cash

Surrender Value has been paid or the non-partici-

l^ating Paid-up Term Insurance period has ex-

])ired, upon the production of evidence of insura-

bility satisfactory to the Company and the pay-

ment of all overdue premiums with interest at six

j)er centum \)vr annuni to the date of reinstate-

ment. Any loan which existed at date of default,

togethei- with interest at the same rate to the date

of reinstatement, iua>' be either repaid in cash, or
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if not in excess of the cash vahie at date of rein-

statement, continued as an indebtedness for which

this Policy shall be security.

808-A Ord. -4-26

TABLE OF GUARANTEED LOAN VALUES
AND SURRENDER OPTIONS

Computed in accordance with Paragraph 9 for

a Policy free from indebtedness and without paid-

up additions.

End of
Year

Cash Value
or

Loan Value

Paid-up
Non-Participating

Whole
Life Insurance

Paid-Up
Non-Participating
Term Insurance
Continued for

Years Months

2 $ 23 $ 77 3 1

3 39 130 5 6

[10]

4 $ 60 $193 8 8

5 76 242 11 5

6 93 292 14 4

7 111 341 17 6

8 129 391 20 8

9 149 441 23 8

10 169 491 26 4

11 189 542 28 8

12 211 592 30 8

13 234 643 32 5

14 257 693 34

15 281 744 35 6

16 307 795 37

17 333 846 38 7

18 360 897 40 6
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End of
Year

Cash Value
or

Loan Value

Non

LI

Paid-Up
i-Participating
Whole

fe Insurance

Paid-up
Non-Participating
Term Insurance
Continued for

Years Months

19 389 949 43 2

20 419 Policy Life

25 466 Paid-up

30 520 Participating

For each $1,000 For eacli $1,000 Face amount of policy

of the amount of the amount continued for period

of insurance. of insurance. specified.

If the amount of the insurance is in excess of

$1,000, the Loan, Cash and Paid up Values, as

shown in the table, will be proportionate. Ord. 20

Pay Life Age 21

The values shown in the above table are for com-

plete policy years, with surrender charge, if any,

deducted. Values for later years will be computed

upon tlie same basis and furnished on request.

Should default in payment of any premium occur

at any other time than at the anniversary date of

the Policy, the values for the end of the preced-

ing policy year shall be increased in an amount or

for a period equal to one-twelfth of the increase

in value for the then current policy year, accord-

ing to the above table, for each twelfth of such year

for whicli premiums shall have been paid. [11]
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The Cash Surrender Vahie at any time other

than at the end of the period for \Yhieh premiums

have been paid shall be the Cash Surrender Value

at the end of such period less interest from the

date of payment to the end of such period at the

rate of six per cent per annm.

The Loan Values provided for in the above table

for the end of a policy year can l)e ol)tained at

any time during such policy year in the manner

and according to the following clause entitled

''Loans".

11. Loans :—At any time after premiums for two

full years shall have been paid and while this policy

is in force, except when continued as nonparticipat-

ing Paid-up Term Insurance, the Company, on

proper and lawful assignment of this Policy and

presentation of it for endorsement will loan to

the Owner or the Assignee of record, if any, on the

sole security thereof, an amount not greater than

the Cash Surrender Value at the end of the current

policy year. Any indebtedness to the Company on

this Policy, at the date of said loan, together with

interest in advance on said loan to the end of the

current policy year and any unpaid premium or

premiums for tlie current policy year, will be de-

ducted from the amount of said loan. Said loan

will bear interest at the rate of six per centum

per annum payable annually on each anniversary

of this Policy. If interest be not paid when due, it

shall be added to the principal, until the entire

outstanding indebtedness shall equal the Cash Sur-
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rentier \'alue, in which event this Policy shall be-

come mill and void, after one month's notice shall

have been mailed In* the Company to the last known

address of the Insured and of the Assignee of rec-

ord, if any. After the expiration of the premium

pa3'ment period, or when this Policy is continued

for a reduced amount of non-participating Paid-up

Whole Life Insurance, payment of interest on any

loan each yeai', in advance, to the end of the cur-

rent policy year, will be required. At the option

of the Company, the granting of a loan may be de-

ferred for a period [12] not exceeding ninety days

after application therefor is received by the Com-

pany, unless such loan is to be applied solely to the

payment of premiums due to the Company. At any

time while this Policy is in force the whole of any

part of such indebtedness may be repaid. At the

death of the Insured any such indebtedness to the

C'Ompany shall be deducted from the amoimt pay-

able hereunder.

12. Participation in Divisible Surplus:—This

Policy is a participating contract while in force

as a premium-paying policy, or as a jjolicy fully

paid up by completion of the payment of the full

number of piemiums specified herein, and the Com-

pany will annually, as of the thirty-first day of De-

cember of each year, ascertain and a]:>portion any

divisible surplus accruing hereon. (See "Notice to

Policy-holder" ])elow.) Such divisible surplus will

})e f»ayabl(' on the next anniversary of this Policy

following llic next succeeding thirtieth day of April,
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and may, at the option of the Insured, or of the

Assignee, of record, if any, l)e either (a) paid in

cash, or, (b) applied within the grace period to-

wards the payment of any premiuDi or ])remiums;

or (c) applied to the purchase of a participating

paid-up addition to the sum insured; or, (d) left to

accumulate to the credit of this Policy at such rate

of interest as the Company may declare on such

funds, but not less than 3i/? per centum per annum,

and payable at maturity of this Policy or with-

drawable in cash on any anniversary date of this

Policy. If no other option is selected hy the In-

sured, or by the Assignee of record, if any, within

three months after the date when such divisible

surplus is payable, then the divisil^le surplus will

be applied to the purchase of a Paid-up addition to

the sum insured. Such paid-up addition may be

surrendered at any time for a cash value at least

equal to the amount of the surplus originally ap-

plied to its purchase. [13]

NOTICE TO POLK^Y-HOLDER.—The divisi-

ble surplus accruing under policies of this class will

probably not be sufficient to enable the Company to

make any apportionment under this Policy l^efore

the end of the third year.

13. Optional Modes of Settlement:—Upon writ-

ten election made to and accepted l)y the Company,

in accordance with the provisions hereinafter con-

tained, the whole or any part of the amount payable

according to the terms of this Policy, will, upon

receipt of due proof of the death of the Insured,
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be retained by the Company and paid out aeeord-

ing to one of the following OPTIONS:
Option 1. (Interest Payments.) By the payment

of Interest, either annually, semi-annually or

monthly, at the rate of three and one-half per

centum per annum on said amount so to be re-

tained by the Company, the first Interest payment

being payable at the end of one 3^ear, six months,

or one month respectively according to the mode of

interest payment elected, and by the payment upon

the death of the payee, or at the end Of a certain

number of years, as specified in said written elec-

tion, of the amoimt so to be retained b}^ the Com-

pany, together with any accrued Interest, to such

payee, or to the person designated in said election;

or, if there be no person so designated, to the execu-

tors or administrators of such payee.

Option 2. (Installment Payment.) By the pay-

ment of equal annual or semi-ammal instalments

during a number of years certain in accordance

with the Ta])le below for each one thousand dollars

of the amount so to be retained by the Company,

tJie tirst Installment being payable immediately.

[14]

OPTION 2—INSTAI.MENT PAYMENTS

Number
Years

Specified

Amount
of each —or

—

Annual
Instalment

Amount
of each

Semi -annual
Instalment

Number
Years

Specified

Amount
of each
Annual

Instalment

1 $1,000.00 $504.34 16 $79.88
o 508.60 256.54 17 76.38

3 344.86 173.98 18 73.26

4 263.04 132.72 19 70.48



vs. Amos HcUcomh 19

Number
Years

Specified

Amount
of each —or

—

Annual
Instalment

Amount
of each

Semi-annual
Instalment

Number
Years

Specified

Amount
of each
Annual

Instalment

5 $214.00 $107.98 20 $67.98

6 181.32 91.52 21 65.74

7 158.02 79.76 22 63.70

8 140.56 70.96 23 61.86

9 127.00 64.12 24 60.16

10 116.18 58.66 25 58.62

11 107.34 54.22 26 57.20

12 99.98 50.50 27 55.90

13 93.78 47.38 28 54.68

14 88.48 44.70 29 53.56

15 83.90 42.40 30 52.54

or
Amount of Each

Semi-annual Instalment

$40.38

38.60

37.02

35.62

34.38

33.24

32.22

31.28

30.44

29.66

28.94

28.28

27.68

27.12

26.60
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OPTION 3. (Life Incoiiie)—By the payment of

e(jual ainiual Instalments for a fixed period of

either ten or twenty years, and for so many years

longer as the payee shall survive, in accordance

with the Tahle helow for each one thousand dollars

of the amount to be so retained by the Company,

the first Instalment being payable immediately.

[15]

OPTION 3 LIFE INCOME.
Age of
Payee
When
Policy

Becomes
Payable

AMOUNT OF EACH
INSTALLMENT

Fixed
Period of
20 years

Fixed
Period of
10 years

Age of
Payee
When
Policy
Becomes
Payable

10 and $43.24 $44.46 33

11 under 43.40 44.64 34

12 43.58 44.82 35

13 43.76 45.02 36

14 43.94 45.22 37

15 44.14 45.44 38

16 44.34 45.66 39

17 44.54 45.90 40

18 44.78 46.14 41

19 45.00 46.40 42

20 45.24 46.68 43

21 45.50 46.96 44

22 45.76 47.26 45

23 46.04 47.56 46

24 46.32 47.90 47

25 46.64 48.24 48

26 46.94 48.60 49

27 47.28 48.96 50
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Age of
Payee
When
Policy

Becomes
Payable

AMOUNT OF EACH
INSTALLMENT

Fixed
Period of
20 years

Fixed
Period of
10 years

Age of
Payee
When
Policy
Becomes
Payable

28 $47.02 $49.36 51

29 47.98 49.78 52

30 48.36 50.22 53

31 48.76 50.68 54

32 49.16 51.16 55

AMOUNT OF EACH
INSTALMENT

Fixed Fixed
Period of Period of
20 Years 10 years

Age of
Payee When

Policy
Becomes
Payable

AMOUNT OF EACH
INSTALMENT

Fixed Fixed
Period of Period of
20 years 10 years

$49.60 $51.68 56 $63.44 $75.18

50.04 52.22 57 64.00 76.88

50.52 52.78 58 64.54 78.66

51.00 53.38 59 65.04 80.50

51.50 54.02 60 65.50 82.38

52.02 54.68 61 65.92 84.30

52.58 55.38 62 66.30 86.28

53.14 56.14 63 66.64 88.28

53.72 56.92 64 66.94 90.30

54.32 57.74 65 67.20 92.32

54.92 58.62 m 67.40 94.34

55.56 59.54 67 67.50 96.36

56.20 60.52 68 and over 98.34

56.86 61.56 69 Same as 67 100.28

57.54 62.64 70 102.18

58.20 63.78 71 104.00

58.88 64.98 72 105.74

59.56 66.24 73 107.38

60.24 67.56 74 108.92
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AMOUNT OF EACH
INSTALMENT

Fixed Fixed
Period cf Period of

20 Years 10 years

Age of
Payee When

Policy
Becomes
Payable

AMOUNT OF EACH
INSTALMENT

Fixed Fixed
Period of Period of
20 years 10 years

60.92 68.96 75 110.32

61.58 70.42 76 111.60

62.22 71.94 77 112.74

62.84 73.52 and over

same as 77

[16J

Any Instalments payable under Option 2, or any

instalments for the fixed period of ten or twenty

3'ears, as the case may be, under Option 3, which

shall not have been paid prior to the death of the

payee, shall, unless otherwise directed in said writ-

ten election, be computed at three and one-half per

centum per annmn, compound interest, and paid in

one sum to the executors or administrators of the

payee.

In lieu of semi-annual Instalments under Option

2, quarterly or monthly payments thereof, and in

lieu of annual instalments under Option 3, semi-

annual, quarterly or monthly payments thereof, in

each case for proportionate parts, may be elected.

The atnoTUits payable under the foregoing Op-

tions ai'c based ujxui an assumed interest earning

of three and one-lialf per centum per annum, but

if hi nuy year the Company shall declare for that

year, iiixm luiids held by it under such Options, a

greater interest I'ate tlian three and one-lialf per

cent., tlio amoimt payable on the next anniversary

of siidi j)<iyin('nts under Options 1 or 2, or under

Option ;), witliiu the fixed period of ten or twenty
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years as the case may be, shall be increased ac-

cordingly.

When so directed in the said written election,

but not otherwise, tlie supplementary contract here-

inafter proAdded for, on legal release thereof, may be

surrendered for the amount so retained l\v the (Com-

pany, with any accrued interest under Option 1,

or for the commuted value of any stipulated Instal-

ments yet to be paid under Option 2, or for the

commuted value of any unpaid Instalments for

the fixed period of ten or twenty years, as the case

may be, then remaining unpaid under Option 3.,

such comnuitation under Option 3 shall, however, in

nowise operate as to payments conditional upon

the payee surviving the term during which the in-

stalments certain would have been payable. Such

conmuited value under either Option 2 or 3 shall

be the amount calculated by the Company on the

basis of compound interest at the rate of three and

one-half per centum per annum. A payee [17]

who has not, l)y virtue of the terms of said writ-

ten election, the right to surrender the supplemen-

tary contract may not assign or encumber such

contract or any payment thereunder.

Election of any of the foregoing Options must

be made in writing, addressed to the Company at

its Home Office, and may be made (a) prior to tlie

death of the Insured, by the Insured and the Bene-

ficiary jointly, o]*, if the right to change the bene-

ficiary has been reserved, then b_\' tlie Insured

alone; or, (1)) if there l)e no such election on fde
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witli the Company at the time of the death of the

Insured, then such election may be made by the

beijcficiary. In no event, however, will any of the

foregoing modes of settlement be available if the

Policy is assigned and any assignment will nullify

any prior election.

No election shall be eifective which shall purport

to require any Interest or Instalment payment to be

made by the Company in a sum less than $10.

Optional settlements may not be elected under a

Policy which is payable to a corporation, co-part-

nership or association.

In case one of the foregoing optional modes of

settlement is selected, this Policy must be surren-

dered, whereupon a supplementary contract will be

issued by the Company for the Option elected.

808AOrd. -4-26

COPY OF APPLICATION ATTACHED
HERETO.

NOTICE TO POLICY-HOLDER
PLEASE READ YOUR POLICY PROMPTLY

UPON ITS REC^EIPT.

Do not fail to notify the (^oiu])any at its Home
Office wlien you cliange your address.

When writing District Office or the Home Office

give your Policy Numlx'r and state clearly Name,

Residence, Coimty and State.

Tlie (Company Agents have no authority to waive

forfeitures, to [18] alter or amend this Policy, to

accept premiums in arrears or to extend tlie due

date f)f any pi'cmium.
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Checks, drafts, or Money Orders in payment of

premiums should be drawn to the order of Metro-

politan Life Insurance Company.

Privilege of voting for Directors. The election

of Directors of the Company is to be held in New
York on the second Tuesday in April, 1927, and

every second year thereafter. The holder of this

Policy, after one year from its date, while it re-

mains in force, will have a right to vote either in

jDerson or by proxy or by mail. For particulars

as to how to vote, apply to the Secretary, No. 1

Madison Avenue, New York City.

In the Event of the death of the Insured, the

Claimant should promptly advise the Home Office,

in New York, or the District Office through wdiich

premiums payments have been made.

Pay nothing to any representative of the Com-

pany for preparation of claim papers. Deliver the

Policy only to the Company's representative. The

Company is glad to pay and there is no necessity

for help or alleged influence in collecting. It is

not necessary to employ an attorney or any other

])erson to collect the insurance under this Polic}'^,

or to secure any of the benefits it provides.

Premium Payments are invalid unless made in

exchange for an official Home Office receipt signed

bv the Piesident, A^ice-President, Actuary, Treas-

urer of the Company and properly countersigned.

District dn'co Number 1253695 A
The Light That Never Fails

Metropolitan Life Insurance Company, 1 Madi-

son Avenue, New York, a Mutual lAfc Insurance
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Company. Incorporated l)y tlio State of New York,

N. Y. Limited Payment J-.il'e Policy Insni-ing- the

Life of George R. Halcomb in the amonnt of $2000

for y^ Annual Premium of $13.02 payable for 20

years from APR 13 1928 the date of issue, or until

prior death. Annual Distribution of Divisible Sur-

plus. Premimns for Supplementary [19] Contract,

Disability $1.38 % ANN.
Accidental Death Provision $ .80 i^ ANN.
Receipt of $15.20, the first premium hereunder,

is hereby acknowledged.

Countersigned

May 16, 1928 JAS. S. ROBERTS, Secretary.

Signature EMANUEL J. YAGER Agt.

This Policy shall not take effect unless or until

the first premium therefor, as entered on the fore-

going receipt, has actually l)een paid in cash.

808-AOrd. -4-26

Printed in U. S. A.

This Policy has been assigned to the Metropolitan

Life Insurance Company as the sole security for a

Loan, the unpaid amount of which and of the in-

terest thereon is a lien against the policy. Pos-

session of the policy, as evidence of such security,

has ])een waived by the Company. Nov. 27, 1931.

In compliance with the written request of the in-

sured it is liere])y declared that the amount due at

the (Icatli of the said Insured shall be payable to

Mae S. Halcomb Wife of tlie lusui'cd, if living,

otherwise to the Estate of tlic Insured, with rigiit

of revor.'it ion.

4/24/31 W. C. ALTdlER
DT Secretary
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ACCIDEXTAL DEATH BENEFIT.
Benefit payable in the event of death from acci-

dent as herein limited and provided.

Supplementary Contract attached to and made

part of Life Insurance Policy No. 1253695 issued

un the life of George [20] R Halcomb Metropoli-

tan Life Insurance Company in consideration of

the application for this Contract, as contained in

the application for said Policy, the latter being

the basis for the issuance hereof, and in considera-

tion of dollars and Eighty cents, payable 1/4

Annual as an additional premium herefor, such pay-

ment being simultaneous Avith, and under the same

conditions, as, the regular premium under the said

policy except as hereinafter provided.

Hereb}^ agrees to pay to the Beneficiary or Bene-

ficiaries of record under said policy, in addition to

the amount payable according to the terms of said

policy, the sum of Two Thousand dollars, upon

receipt, at the Home Office of the Company in the

City of New York, of due i^roof of the death of

the insured, as the result, directly and independ-

ently of all other causes, of bodily injuries sustained

tlirougli external, violent and accidental means, pro-

vided (1) that such death sliall have occurred while

said policy and this Supplementary Contract are

in full force, and prior to the anniveisary date of

said policy nearest to the sixty-fifth birthday of the

insured: and (2) tliat all premiums under said pol-

icy and this Supplementary Contract shall have

been duly paid; and (3) that said policy shall not

then be in force by virtue of any non-forfeiture pro-

visions thereof; and (4) that death shall have en-



28 Metropolitan Life Ins. Co.

sued within ninety days from the date of such in-

juries; and (5) that death shall not have been the

result of self-destruction, whether sane or insane,

or caused by or contributed to, directly or indirectly,

or wholly, or partially, by disease or by bodily or

mental infirmity; and (6) that death shall not have

resulted from ])odily injuries sustained while par-

ticipating- in aviation or aeronautics except as a

fare paying passenger, nor wliile the insured is in

the Military or Naval Service in time of war, nor

as the result of violation of law by the insured. [21]

If premiums continue to l)e payable under the

terms of said policy after the anniversary of said

policy nearest to the sixty-fifth birthday of the in-

sured, this Supplementary Contract shall, never-

theless, terminate and be of no further force or

effect and the additional premium on account here-

of shall cease to be paj'able, both on the anniversary

of said policy nearest t(^ the sixty-fifth l)irthday of

the insured.

The Company shall have the light and oppor-

tunity to examine the ])ody of the insured, and to

make an autopsy in case of claim hereunder, unless

f<)i-l)id(UMi l)y law.

If said ])<)licy or any Suy^plementary Contract

attached and made a ])art thei'eof, contains a pro-

vision for the waiver of pi-emiums in the event of

the total and permanent disability of the insured,

fui'ther premiums under tliis Su])plementary Con-

tract shall be waived if and when premiums under

said j)olicy are waived as a result of such dis-

ability.

Tlie insiiiaiicc iiii(h'r this Supplementary Con-
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tract shall be suspended while the insured is in the

Military or Naval Service in time of war, in which

event that portion of the additional premiiun un-

earned during the period of such suspense shall be

refunded.

This Supplementary Contract may be canceled

by the insured on the due date of any premiiun or

instalment thereof, by written request to the Com-

pany, together with the return of the policy, and

this Supplementary Contract to the Company, and

the endorsement of such cancellation hereon.

This Supplementary Contract shall automatically

terminate and be of no further force or effect if

any premium on said policy or on this Supple-

mentary^ Contract shall remain unpaid at the end

of the period of grace allowed under said policy for

payment of premiimi thereunder or if said policy

be surrendered or converted under one of its non-

forfeiture provisions or otherwise terminated. [22]

Whenever this Supplementary Contract shall be

canceled or otherwise terminated, the additional

premium shall no longer be payable.

This Supplementary Contract shall be deemed to

be a part of the above numbered policy and the pro-

vision of said policy concerning declarations and

representations by the insured, restrictions, pay-

ment of premiums, change of ])eneficiary, and

assignment, are hereby referred to and by such

reference made a part liereof. No other provision

of said ])olicy shall be held or deemed to ])e a ]iart

hereof, except

(a) The provision of the said ])olicy as to in-

contestability shall apply hereto, but sliall not pre-
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cliule the Company from ]*equiring as a condition

to recovery hereunder, due proof that death oc-

curred through accidental means, within the terms

of tliis Supi)lementary Contract.

(b) The provision of said policy as to reinstate-

ment shall apply hereto, except that this Supple-

mental Contract shall not be reinstated unless said

policy is in force and no premium is in default

thereon, or unless said policy is reinstated at tlie

time of reinstatement of this Supplementary Con-

tract.

(c) The provisions of said j^olicy as to payment

in instalments or as to Optional Settlements shall

l)e so applied that if and when the proceeds of saic

policy shall be so payable in instalments, whether

under an election duly made by the Insured or the

beneficiary, or otherwise, then any amount payable

under this Supplementary Contract shall be payable

in like manner and in the same instalments per one

thousand dollars of insurance or conuiiuted vahie as

the instalments under said policy.

No change in, addition to, waiver or permit un-

dci- tliis Suppk^nentary Contract shall be valid

unless endorsed hereon and signed by an executive

officer of the Company. [2)>]

In Witness Whereof, 1lie Afetropolitan fjife In-

suian<'e Com])anv has caused this Supplementary

Contract to hv executed this l-'Uli day of April 1928.

JAS. S. KOHKRT HARRY FISKK
Secretary President

Form Bf)8<)()rd

Nov. 1<)22

r)-2.1S.28-ir)c
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Total and Permanent Disability.

WAIVER OF PREMIUMS AND PAYMENT
OF MONTHLY INCOME.

Supplementary Contract attached to and made

part of Life Insurance Policy No. 1253695 issued

on the life of George R Halcomb Metropolitan

Life Insurance Company in consideration of the

application for this Contract, as contained in the

application for said Policy, the latter being the basis

for the issuance hereof, and in consideration of

One Dollars and Thirty-eight cents payable 1/4 An-

nual as an additional premium herefor, such pay-

ment being simultaneous with, and under the same

conditions as, the regular premium under the said

Policy, except as hereinafter provided,

Hereby Agrees, that upon receipt by the Com-

pany at its Home Office in the City of New York

of due proof, on forms which will be furnished by

the Company, on request, that the insured has,

while said Policy and this Supplementary Contract

are in full force and prior to the anniversary date

of said Policy nearest to the sixtieth birthday of

the insured, become totally and permanently dis-

abled, as the result of bodily injury or disease oc-

curring and originating after the issuance of said

Policy, so as to be prevented thereby from engag-

ing in any occupation and performing any [24]

work for compensation or profit, and tliat such dis-

ability has already continued uninterruptedly for

a period of at least three months, it will, during

the contiiuiaiH'O of such disaliilitv,
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1. Waive the payment of each premium falling

due under said Policy and tliis Sup])lenientary Con-

tract, and

2. Pay to the Insured, or a person designated

l)y him for the purpose, or if such disability is

due to, is accompanied by, mental incapacity, to

the beneficiary of record under said Policy, a

niontldy income of $10 for each $1,000 of insurance,

or of conmuited value of installments, if any, under

said l^olicy.

Such waiver shall beoin as of the anniversary of

said Policy next succeeding the date of the com-

mencement of such disability, and such ])ayments

shall l)egin as of the date of the commencement of

such disability, j^rovided, however, tliat in no case

shall such waiver begin as of any such anniversary

occurring, nor shall such payments begin as of a

date, more than six months prior to the date of

receipt of the required pi'oof.

The disa])ility beneht herein provided shall not

l)e payal)le if, at the date of disability, the said

Policy shall be in force by virtue of any non-

forfeiture provisions thereof, or if disa])ility shall

liave resulted from bodily injuries sustained by the

insured while participating in aviation oi- aero-

nautics, except as a farepaying passenger, or sus-

tained while the Insured is in the Military or

Naval Service in time of war, or as the result of

viohition of law by llie insuix'd.

Notwithstanding that proof of disability may
have been accepted by the (^ompany as satisfactory,



vs. Amos Halcomh 33

the insured shall at any time, on demand from the

Company, furnish due proof of the continuance

of such disability, l)ut after such disability shall

have continued for two full years the Company

will not demand such proof more often than once

in each subsequent year. If the insured shall fail

to furnish such proof, or if the insured shall be

able [25] to perform any work or engage in any

business whatsoever for comj^ensation or profit, the

monthly income herein provided shall inmiediately

cease, and all premiums thereafter falling due shall

be payal)le according to the terms of said Policy

and of this Supplementar}^ Contract.

The waiver of premiums and monthly income

payments herein provided shall he in addition to

all other benefits under said Policy, provided, how-

ever, that, if there l)e indebtedness to the Company
under said Policy, the interest on such indebted-

ness shall, if not otherwise paid, be deducted from

said monthh' income payments. Monthly income

payments shall not be subject commutation.

If premiums continue to be payable under the

terms of said T^olicy after the anniversary of said

Policy nearest to the sixtieth ])irthday of the in-

sured, tin's Supplementary Contract shall, never-

theless, terminate and ))(' of no fui'tlier force or

effect and tlie additional premium on account here-

of shall cease to be payable l)oth on the anniver-

sary of said T*olicy nearest to the sixtietli lurthflny

of the insured.
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The insurance under this Supplementary Con-

tract shall be suspended while the Insured is in

the Military or Naval Service in time of war, in

which event that portion of the additional premium

unearned during the period of such suspense shall

be refunded.

This Supplementary Contract may ])e canceled

])} the insured on the due date of any premium or

instaUment thereof, by written lequest to the Com-

pany, together with the return of said Policy and

this Supplementary Contract, to the Company, and

the endorsement of such cancellation hereon.

This Supplementary (^ontract shall automatically

terminate and be of no further force or effect, if

any premium on said Policy, or on this Supple-

mentary Contract, shall remain unpaid at the end

of the period of grace allowed under said Policy

for [26] payment of premium thereunder or if said

Policy be surrendered or converted under one of

its non-forfeiture provisions or otherwise ternu-

nated.

Whenever this Supplementary (^ontract shall ))e

canceled or otherwise terminated, the additional

]t]'emium shall no longer be payable.

Tliis Supplementary Contract shall be deemed

to be a part of the nl)ove mun])ered Policy and the

provisions of said Policy concerning declarations

and rei)resentations l)y the insured, restrictions,

payment of premiums, change of l)eneficiary, and

assignment, are hereby referred to and by such ref-

erence made a [)i\\'i hereof. No other provisions of
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said Policy shall be held or deemed to be a part

hereof, except

(a) The provision of the said Policy as to in-

contestability shall apply hereto, but shall not pre-

clude the C^ompany from requiring, as a condition

to recovery hereimder, due proof of such total and

permanent disability as entitled him to the benefits

hereof.

(b) The provision of said Policy as to reinstate-

ment shall apply hereto, except that this Supple-

mentar}^ Contract shall not be reinstated unless

said Policy is in force and no premium is in de-

fault thereon, or unless said Policy is reinstated

at the time of reinstatement of this Supplementary

Contract.

No change in, addition to, waiver or permit, under

this Supplementary Contract shall be valid unless

endorsed hereon and signed by an executive officer

of the Company.

In Witness Whereof, the Metropolitan Life In-

surance Company has caused this Supplementary

Contract to be executed this 13th day of April

1928

JAS. S. ROBERT HARRY FISKE
Secretary President

Foim B 688 Ord.

Nov. 1922

6-11.1.27-Im [JT]
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Apr 13 28

Part A
Use Black Ink for Answers and Signatures

Application to the Metropolitan Life Insurance

Company (Incorporated by the State of New York)

This form to be used for ages 16 and over for

ordinar}'' or intermediate applications not over

^1^2000.

1. Full name of person whose life is to be in-

sured. (Print) GEORGE RAYMOND HAL-
(^OMB

2. Residence. If in country state R. F. I). Route.

Apr. No
Floor

No. 3 Street (Print) FIRST Front or rear

City or Town (print) REDDING
County SHASTA State CAL
How long have you resided at this address?

WHOLE LIFE
If less than one year give previous address

To what address shall communications be sent?

Residence

3. Place of birth Town or City State

REDDING CAL
4. Date of birth Age nearest

birthday

^Foutli SKPT. Day 6 Year 1907 21 years.

(Be sure age and date of birth are in accord)

5 Single, married, Widower, or widow? Divorced

or Separated? SINGLE
6. Occupation. IT more than one, state all. Na-

liii'c of ci.-iployci-'s business. CILERK
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7. Exact duties of Occupation.

CHECKING IN BANK
8. Any change in occupation contemplated? If

so, give particulars NO
9. Place of business (City,

Street and No.) By whom employed.

MARKET STREET NORTHERN (^AL.

REDDING, CAL. NAT. BANK.
10. Former occupation (within last ten years)

SCHOOL AND SAME AS 6 [28]

11. Do you within the next twelve months, con-

template journeying outside the United States

or Canada, or making an ocean trip? If yes,

state when, where to, for wliat purpose and for

how long?

NO
12. Have you any intention of making aerial

flights within the next two years? If yes, give

particulars.

NO
13. Have you any other application or negotiation

foi- life, accident or health insurance now pend-

ing or contemplated? If yes, give particulars.

NO
Form 036N.M-1

Ordinary Dept. Pd. Sept. 1926

1253695 1 Printed in U.S.A.

14. Amount of Annually,

Insurance $2000 Ordinary Prem. Semi-An.,

desired Payable Quai'terly

$ iTilcniicdiatc Montlily
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15. Plan of Insurance as

designated in Rate Book

20 1*. L. With Disability 8 P. L.

16. (a) Beneficiary in case of your death (print)

IDA JOSEPHINE HALCOMB
Relationship of proposed beneficiary MOTHER
Occupation Housewife

P. O. Address 3 FIRST ST. REDDING, Gal.

Do you reserve the right to change the bene-

fiiciary at any time without the consent of

Beneficiary herein designated?

YES
Answer Yes or No

17. Is any one entirely dependent upon you for

Support ? If yes give particulars.

NO
18. Are you insured in tins or any other Gompany?

If Yes, give pai'ticulars.

Name of Gompany
Amount

Kind of Policy Your Insured

If in ^Fetropolitan give Policy No. [29]

What amount of the above insurance carries,

(a) Disability Provision? $ NONE
(b) Accidental Death benefit (Double indem-

nity)

19. If now apy)lying for disability provision, state

amount of weekly benefit carried under Health

7\)licies issued by tliis or any other Gompany

$ NONE
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20. Is the Policy for which you are hereby ap-

plying- intended to take the place of insurance

carrier with this or any other Company? If

Yes, give particulars.

NO
21. What amount have you paid in advance on ac-

count of the tirst premium? $5.00

22. Corrections and Amendments. (For Home Of-

fice use)

23. Have you ever applied to any Company or As-

sociation without receiving- Insurance in the

Amount or on the plan applied for, or at your

actual age, or at the normal premium therefor?

If Yes, give particulars. XO
Company or Association Year If not issued as ap-

plied for in what re-

spect different ? De-

clined or postponed.

If not advised, so

state.

To be completed in the case of a woman appli-

cant, if ever married.

24. What are (in full) the sources of your income?

25. Number of children living, age and occu-

pation of each.

26. Husband's name Age

(a) Business

(b) In what companies and for what

amount

Is he insured in vour favor?
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(c)If not insured in your favor, state why

not.

(d) Is application on his life being sub-

mitted i

It is understood and agreed: 1. That the fore-

going statements and answers are correct and wholly

true, and, together with the answers to questions on

Part B hereof, they shall form the basis of the

contract of Insurance, if one be issued.

2. That no agent, medical examiner or any other

person, except the officers of the Company,

have power on l^ehalf of the Company:

(a) To make, modify or discharge any contract

of Insurance,

(b) To hind the Company by making any prom-

ises respecting any benefits under any pol-

icy issued hereunder.

3. That no statement made to or by, and no knowl-

edge on tlie part of, any agent, medical exam-

iner or any other persons as to any facts per-

taining to the Applicant shall be considered as

having lieen made or brought to the knowledge

of the Company [30] unless stated in either

j)nrt A or B of this Application.

4. Tliat the Company shall incur no liability under

this application until it has been received, ap-

proved mid a ])()licy issued and delivered and a

full first prcjnium stipulated in the policy has

nctually l)een paid to and accepted by the Com-
pany during the lifetime of the applicant, in

wliicb rase such T^olicv sliall be deemed to have
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taken effect as of the elate of issue as recited

on the first page thereof.

5. In case of apparent errors or omissions dis-

covered by the Company in Part A of this Ap-

plication, the Company is hereby authorized

to amend this Application by noting the change

in the space entitled "Corrections and Amend-

ments", and I hereby agree that my acceptance

of such Policy, accompanied by a copy of the

application so amended, shall operate as a

ratification of such changes or amendments,

provided, however, that no change shall l^e made

as to amount, classification, plan of insurance

or benefits unless agreed to in writing hy me.

Signed by Applicant and dated at Redding this

11 day of April, 1928.

Witness to Signature E. YAGER Agt.

Signature of Applicant GEORGE RAYMOND
HALCOMB

CONTINUATION OF THE APPLICATION.
Part B

Use Black Ink for Answers and Signature

The spaces below are for the Applicant's Answers

only. Nothing but his Answer should ])e inserted.

Every Question in Part B must be fully answered

by the Applicant in the presence of the Agent, ov

the Medical Examiner, if medical examination is

required.

ifou within the last twelve months to an if

Insv.ramcc\ Company for Insurance without

medical fion? If Yes, give names of Companies
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and amount of e issued. If declined, or post-

poned, so state.

NO [31]

2. AVhat is your height I 5 ft 91/2 in.

3. (a) What is your weight? 137 pounds,

(b) Date when last weighed 6 days ago

4. Change in weight in last two years.

(a) Decrease No
Increase No

(b) If not stationary, give cause and particu-

lars.

5. What are your measurements (under vest?)

Chest 3IV2 inches

Waist 31 inches

6. Present condition of health? Good

7. (a) When last sick? May, 1926

(b) Nature of sickness. Operated for appen-

dicitis

(c) How long sick? Two weeks.

8. Have you ever changed your residence or left

your w^ork for more than one month on account

of your health ? No
If Yes, give date, duration and name of ailment.

9. Any mental or physical defect or infirmity?

If yes, give particulars. No.

10. Any impairment of sight or hearing? If yes,

give particulars. No.

11. Have you had any surgical operation, serious

illness or accident? If yes, give date, duration

and name of ailment. Yes, See No. 7 b

12. Are >oii ruptured? If yes, give particulars,

and stale wliether you wear a truss. No.
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13. Have you ever been told that there \Yas sugar,

albumin or casts in your urine? No
14. Have you ever taken Insulin treatment? If

yes, state dates and for how long-. No.

15. Have you ever been told that you had any

heart trouble? No.

16. Name and address of your usual medical at-

tendant ? Dr. C. A. Muller, Redding, Cal.

17. Have you ever had any of the following com-

plaints or diseases? Apoplexy, appendicitis,

Asthma, Bronchitis, Cancer or other Tumor,

Consumption, Diabetes, Disease of Heart, Dis-

ease of Kidneys, Disease of Liver, Disease of

Lungs, Fistula, Fits or Convulsions, Goitre,

Habitual cough. Insanity, Colic, Jaundice,

Paralysis, Pleurisy, Pneumonia, Rheumatism,

Scrofula, Syphilis, Spinal Diseases, Spitting of

Blood, Varicose Veins. If yes, give particulars,

dates and duration See No. 7 b [32]

18. HaA^e you been attended by a physician during

the last five years'? If yes, give name of com-

plaints, dates, how long sick, and names of

physicians.

Operated for appendicitis. Sherman T. White

19. Have you had any treatment within the last

five years at any dispensary, hospital or sana-

torium? If yes, give date, duration, name of

ailment and name of institution.

Yes. See No. 7 b and No. 18.

20. How much time have you lost from work

through illness during the last five years?

2 weeks
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Have you ever used opiuui, chloral, cocaine,

or other narcotics"? No.

(a) To what extent do you use beer, wine or

other alcoholic beverages? None

(b) Have you ever used any of them to excess?

If yes, when, and for how long ? No

Ave you now, or have you ever been, engaged

in the manufacture or sale of malt or alcoholic

liquors ? No
Have you during the past year resided or been

intimately associated with any person suffering

from consumption? If yes, give particulars. No.

25. Has any one of your parents, brothers or sisters

now, or ever had, tuberculosis, cancer, diabetes,

epilepsy, insanity, or any hereditary disease?

If yes, give particulars. No
Living

24

26.

Family

Record Age Health

Father 53 good

Mother 50 good

Brothers 14 good

12 good

No. living 5 9 good

No. Dead 1 5 good

Sisters 21 good

17 good

No. living 4 7

No. dead 1 ?>

Dead

Age at Year of

Death Death

Cause

of

Death

1 dav

1 vear

dout

know

dont

know

I ]i('rel)y certify that 1 liave read the Answers to

the questions [.*'>:>] in Part A hereof, and to the
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questions in Part B hereof, l)efore signing and that

they have been correctly written, as given by me,

and that they are full, true and complete, and

that there are no exceptions to any such answers

other than as stated herein.

Dated at Redding this 12 day of April, 1928

Witness to signature J. E. TAYLOR
Signature of Applicant

GEORGE RAYMOND HALCOMB
[Endorsed] : Filed Sept 12 1932 Errol A. Yank,

(lerk, By L. Elizabeth Bass, Deputy (1erk. [34]

[Title of C.'ourt and Cause.]

THE PEOPLE OF THE STATE OF CALIFOR-
NIA send greeting to METROPOLITAN
LIFE INSURANC^E (^OMPANY, a Corpora-

tion, Defendant

You are hei-eby required to appear in an action

brought against you by tlie above-named Plaintiff,

in the Superior Court of the County of Shasta,

State of California, and to answer the Complaint

filed therein, within ten days, (exclusive of the day

of service) after the service on you of this Sum-

mons, if served within said County; if served else-

where, within thirty days.

And you are hereby notified that if you fail to

appear and answ^er, the Plaintiff will take judg-

ment for any money oi* damages (Icinaiided in the

Complaint as arising ii])(>ii contract, or will ap])ly to

the Coui't for any otluM- relief demanded in the

complaint.
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Witness my hand and the seal of said Superior

Court of the County of Shasta, State of California,

this 12tli day of September, A. D., 1932.

ERROL A. YANK
Clerk,

[Superior Court

Seal] By RUTH A. PRESLEIGH
Deputy Clerk.

[35]

State of California

County of San Francisco.—ss.

Harold Friedenberg, being first duly sworn, says:

That at all of the times herein mentioned, he was

over the age of eighteen years, and not a party to

the within action. That on the 14th day of Sep-

tember 1932 in the County of San Francisco, he

served the within Summons upon the Defendant

Metropolitan Life Insurance Co., a Corporation by

then and there delivering to E. G. Gait, Asst. Sec-

retary for Metropolitan J Ate Insurance Co., per-

sonally a copy of said Summons attached to a copy

of tlie Complaint in said action. That on the 14tli

day of September, 1932, he served said Summons
upon the Defendant ^letropolitan Life Insurance

Co., in tlie County of San Francisco by then and

there d('li\('iiiii; to E. G. Gait who is Asst. Secre-

tary for Metropolii.iii Life Insurance Company,

the saifl Defeudaiil, a c()py of said Sununons, at-

taflied to a <'0]»y f)!' tlic Coin])laint in said action.

[Seal] HAROLD FRIEDENBERG
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Subscribed and sworn to l)efore me this 14tb day

of Sept. 1932.

ORAH M. NICHOLS

My Commission exjoires April 4tb, 1935.

[Endorsed] : Filed Sept. 20, 1932. Errol A. Yank,

Clerk, by Riitb A. Presleigb, Deputy Clerk. [36]

[Title of Court and Cause.]

PETITION FOR REMOVAL.

The petition of the Metropolitan Life Insurance

Company, a corporation, defendant herein, respect-

fully shows

:

I.

That the amount and matter in dispute in the

above-entitled action exceed the sum of $3,000.00,

exclusive of interest and costs, towit, the sum of

$4,000.00.

11.

The controvers}^ in said action is, and at the time

of the conunencement thereof was, between citizens

and residents of different states, to-wit, ])etween

a citizen and resident of the State of California,

and a citizen and resident of the State of New
York, as follows: That plaintiff is a citizen and

resident of the State of California, and of thft

Northern Division, in the Northern District there-

of; that defendant. Metropolitan Life Insurance

Company, is now, and at all times herein mentioned

was, a corporation orj^anized and existinjz,- under
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and by virtue of the laws of the State of New York,

and a citizen of ^<aid State.

III.

IVtitioner herewith offers a bond with good and

sufficient surety, to-wit. Glens Falls Indenniity Com-

pany, in the sum of $500.00, for entry in the office

of the Clerk for the Northern Division, Northern

District of California, within thirty days, of a cer-

tified copy of the record in the above-entitled ac-

tion, and for the payment of any costs that may be

awarded b\- said court if said court shall hold that

said suit was wrongfully or improperly removed

thereto. [37]

IV.

The time within which defendant is required to

plead or answer to the complaint herein, luider and

by virtue of the laws of the State of California, and

the rules of this court, has not expired.

WHEREFORE, petitioner prays that this Hon-

orable Court proceed no further herein, except to

make the order for removal required by law, and

to accept the said surety and bond, and cause the

record herein to be removed unto the District Court

of the United States, for the Northern District

of California, Northern Division.

METKOIK)LITAN DIFE INSURANCE
CO;^^DANY, a corporation,

r>y I.. J. SC^HMOLL
Assistant Secretary

KNIGHT, ROLAND c^ RIORDAN,
Attorneys foi- Petitioner. [.38]
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State of California

City and County of San Francisco.—ss.

L. J. Schmoll, being first duly sworn, deposes

and says

:

That he is an officer of the Metropolitan Life In-

surance Company, a corporation, to-wit, an As-

sistant Secretary of the defendant corporation in

the within action, and that he makes this verifica-

tion for and on behalf of said corporation.

That he has read the foregoing petition for re-

moval and knows the contents thereof; that the

same is true of his own knowledge, except as to

those matters stated therein on information or be-

lief, and as to such matters that he believes it to

be true.

[Seal] L. J. SCHMOLL
Subscribed and sworn to before me this 19th day

of September, 1932.

MARION CTTRTIS

Notary Pul)lic in and for the City and County of

San Francisco, State of (California.

[Endorsed]: Filed Sept. 29, 19:12. Errol A. Yank,

Clerk. [39]
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GLENS FALLS INDEMNITY COMPANY of

Glens Falls, New York

[Title of Court and Cause.]

BOND ON REMOVAL FROM SAID COURT.

KNOW ALL MEN BY THESE PRESENTS:
That the undersigned, Glens Falls Indemnity

Company, a corporation organized and existing un-

der and by virtue of the laws of the State of New
York for the purpose of making, guaranteeing or

becoming surety upon bonds or undertakings re-

quired or authorized l)y law, and having complied

with all the requirements of the laws of the State

of California regulating the admission of such a

corporation to transact business in said State, is

held and firmly bound unto the plaintiff in the above

entitled action as administrator, and to his suc-

cessors, heirs, representatives and assigns, in the

sum of Five Hundred and no/100 Dollars ($r)00.00),

lawful money of the United States of America, for

the payment of which, well and truly to be made,

it binds itself, its successors and assigns, tirftdy liy

these presents.

TIk* condition of this ol)ligation is such that,

whereas, the defendant. Metropolitan Life Insur-

ance Company, a Corporation, has a])plied, ))y peti-

tion to the Superior Court of the State of Cali-

fornia, in and for the County of Shasta, for the

removal of a certain cause therein pending, wherein

Amo« Halcomb, administrator of the estate of

George R. Halcomb, deceased, is plaintiff:*, and tlie
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said Metropolitan Life Insurance Company is de-

fendant, to the Federal Court, Northern District

of California, Northern Division, for further pro-

ceedings, on the grounds in said petition set forth,

and that all proceedings in said action in said Su-

perior Court be stayed; [40]

Now, therefore, if your petitioner, the said Met-

ropolitan Life Insurance Company shall enter in

said Federal Court, Northern District of Califor-

nia, Northern Division, within thirty days from

the date of the tiling of said petition in said Super-

ior Conrt, a certified copy of the record in said

suit and shall pay all costs which may be awarded

by said Federal Court if said Federal Court shall

hold that said suit was wrongfidly or improperly

removed thereto, then this obligation shall be void,

othervnse it shall remain in full force and effect.

In Witness Whereof, the undersigned corpora-

tion has caused these presents to be executed by its

Attorney and its corporate seal to be hereto affixed,

this 20th day of September, 1932.

GLENS FALLS INDEM-
NITY COMPANY,
By R. LYNN COLOMB

Attorney.

State of California,

City and County of San Francisco.—ss.

On this 20th day of Septeuiber, iu the year One

Thousand Nine Hundred and thirty-two before me,

Con T. Shea, a Notary Public, in and for the said

City and County of San Francisco, personally ap-
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pearod R. Lymi Colonil) known to me to bo the

Attorney of the Glens Falls Indemnity Company,

the Corporation described in and that executed the

witliin instrument, and also known to l)e to be the

person who executed it on behalf of the Corpora-

tion therein named, and he acknowledged to me
tliat such Corporation executed the same.

In Witness Whereof, I have hereunto set my
hand and [41] affixed my Official Seal, at my of-

fice in the City and County of San Francisco,

State of California, the day and year in this Certi-

ficate first above wa'itten.

[Seal] CON T. SHEA
Notary Public in and for the City and County of

San Francisco, State of California.

Approved, Oct. 3, 1932

WALTP]R F. HERZINGER,
Judi>e.

[Endorsed]: Filed Sept. 30, 1932. Errol A. Yank,

Clerk, By Ruth A. Presleigh, Deputy. [42]

[Title of ( ^ourt and (Aiuse.]

NOTICE OF FILING PirriTION FOR RE-

MOVAL WITH (^OPY OF PETITION AND
POND ATTACHED.

To tile IMainlilf above-named and to L. C. Smith,

Es(|., his attorney:

Yon arc hereby notified that the defendant herein.

Metropolitan Life Insurance Com})any, a corpora-

tion, lias |)j-('|»;n'(Ml and intends to file herein its
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petition and bond for the removal of the above-

entitled cause from the above-entitled court and

into the District Court of the United States, for

the Northern District of California, northern Divi-

sion; that copies of said petition and bond are at-

tached hereto and made a part hereof; that said

petitioner will, on Friday, the 30th day of Sep-

tember, 1932, at the hour of ten o'clock in the fore-

noon of said day, or as soon thereafter as counsel

may be heard, present said petition and bond to

the above-enttiled court, located at the Court-

house of the above-entitled court in the City of

Redding, County of Shasta, State of California,

and will then and there apply to said court for an

order removing said cause as in said petition

prayed.

Dated September 20th, 1932.

KNIGHT, BOLAND &
RIORDAN

Attorneys for Defendant, Metropolitan

Life Insurance Company, a corpora-

tion.

[Endorsed] : Filed Sept. 29, 1932. Errol A. Yank,

Clerk. [43]

[Title of Court and Cause.]

Receipt of copies of the within Petition for Re-

moval, Bontl upon Removal, and Notice of Time

and Place for Presentation of Petition tor Re-
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iiioval in the al)Ove entitled ease is liereby admitted

this 24th day of Septemlx^r, 1932.

L. C. SMITH
Attorney for Plaintiff.

[Endorsed] : Filed Sept. 29, 1932. Errol A. Yank,

Clerk. [44]

[Title of Court and Cause.]

October 3, 1932.

Present: Hon. Walter E. Herzinger, Judge.

PETITION FOR REMOVAL TO FEDERAL
COURT IS GRANTED.

I, Errol A. Yank, Clerk of the Superior (^ourt,

in and for the County of Shasta, do herel)y certify

that the foregoing is a full, true and correct copy

of an order made in the above entitled action and

entered on tlie minutes of said Sui)erior Court,

on the 3rd day of October, 1932.

Attest, My hand and seal of said Superior Court

this 3rd day- of Octol)eis 1932.

ERROL A. YANK,
(^lerk.

Ordei- for Removal signed and liled October 3,

1932. [45]

[Title of Court and Cause.]

ORDER FOR REMOVAL.

Defendant above named, Metropolitan Life In-

surance Company, a (corporation, having tiled herein

its petition lor icuiowil in tlie a])ove entitled cause
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to the Xorthern Division of the United States Dis-

trict Court for the Northern District of California,

and having filed therewith a good and sufficient

bond conditioned as required by law, and having

given due notice of the time and place for the pre-

sentation of said petition and bond; now, there-

fore.

It is hereby ordered that the above entitled cause

be transferred to the Northern Division of the

United States District Court for the Northern Dis-

trict of California for further proceedings.

And it is further ordered that the bond and un-

dertaking on removal tendered herewith be and the

same is hereby approved.

Dated : October 3rd, 1932.

WALTER E. HERZINGER
Judge of the Superior Court of the State

of California, in and for the County

of Shasta.

[Endorsed] : Filed Oct. 11, 1932. Errol A. Yank,

Clerk, By Ruth A. Presleigh, Deputy Clerk. [46]

I, Errol A. Yank, County Clerk of the County

of Shasta, and ex-officio Clerk of the Superior

Court thereof, do hereby certify the foregoing to be

a full and correct copy of the Complaint, smnmons,

petition for removal; bond on removal from said

Court; Notice of filing petition for removal witli

copy of petition and bond attached; receipt of

copies, etc. ; copy of miimte order granting removal
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and order for removal, in the matter of Amos Hal-

comb, as Administrator of the Estate of George R.

Haleom]), also known as Georc^e Raymond Halcomb,

Deceased, plaintiff, vs. Metroj^olitan Life Insur-

ance Company, a corporation, defendant, now on

tile and of record in my office.

Witness my hand and seal of said Court, this 11 th

day of October, 1932.

[Seal] ERROL A. YANK, Clerk.

[Endorsed]: Filed Oct. 14, 1932. Walter B. Hal-

ing, Clerk. [47]

[Title of Court and Cause.]

NOTICE OF FILING RECORD ON REMOVAL.

To plaintiif above named and to L. C. Smith, Esq.,

his attorney:

YOU AND EACH OF YOU are hereby notified

that defendant on tlie 14th dr.y of October, 1932,

filed a certified transcript of the record in the above

entitled ca.<e with the Clerk of the United States

District Court for the Nortlievn District of Cali-

fornia, Northern Division : that said record when

filed in said court was numbered 1038 S.

Dated: October 15, 1932.

KNIGHT, BOLAND &
RIORDAN

Attorneys for Defendant.

[Endoiscd]: Filed Oct. 18, 1932. Walter B. Mal-

ing, Clerk. [48]
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[Title of Court and Cause.]

AMENDED ANSWER.

Comes now the defendant and files this its amend-

ed answer to the complaint of plaintiff on file here-

in, and admits, denies and alleges as follows:

Admits the allegations of section ''I".

II.

Admits the allegations of section ''II".

III.

Admits the allegations of section "III".

IV.

Denies all the allegations of section "IV" ex-

cept as herein specially alleged. Alleges that on or

about the 13th day of April, 1928, in consideration

of a written application therefor and the payment

of $13.02, and the payment of a like sirni on the

13th day of Jul}', October, January and April in

each year until twenty full years' premiums shall

have been paid, defendant issued to George R. Hal-

comb its policy of insurance upon his life, wherein

and whereby defendant promised to pay to Ida J.

Halcomb, mother of the insured, the sum of

$2,000,00, ui)on receipt of due proof of the death

of said George R. Halcoml). In furtlier considera-

tion of said application, and the payment of eighty

cents on the 13th day of July, October, Jamiarv and

April in each year, defendant agreed to i)ay to said
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Ida J. Tlalcoiu]) tlie further sum of $2,000.00 upon

receipt at the home office of defeudant of due jjroof

of the death of said George R. Halcomb as the re-

sult, directly and independently of all other causes,

of bodily injuries sustained tlirough external, vio-

lent and accidental means, provided that such death

shall not have resulted from l)odily injuries sus-

tained while participating in aviation or [49] aero-

nautics except as a fare-paying passenger. That

thereafter, and under the terms of said policy, Sadie

Mae Halcomb, wife of George R. Halcomb, was

substituted as beneficiary thereof. That a copy of

said policy is attached to and made a part of the

complaint herein.

V.

Admits the allegations of section "V".

VI.

According to the information and belief of de-

fendant, defendant denies that Sadie Mae Halcomb

l)redeceased George R. Halcomb, and upon like in-

formation and belief alleges that George R. Hal-

coml) and Sadie Mae Halcomb perislied in a com-

mon disaster, to-wit, in an air])lane accident. Denies

that at the time of their deatlis, i-espectively, either

George R. Halcomb or Sadie Mae Halcomb were,

citlici- of tlicm, fai'e-])ayiug i)assengei's in said or

any airplane, and in this connection alleges, upon

information and belief, that they met their deaths,

i'espectiv(>ly, as aforesaid wliile ])artici])ating in

a\iati()n <m- aeronautics, to-wit, hy airplane acci-

dent, neither being a fare-paying i)assenger.
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VII.

Admits that the policy was in full force and ef-

fect, as hereinbefore alleged, at the time of the

death of George R. Halcomh, but denies that plain-

tiff made proof of death in accordance with the

terms and/or conditions of said policy in this, that

he did not furnish proof of death that George R.

Halcomh died as the result, directly and independ-

ently of all other causes, of bodily injuries sus-

tained through external, violent and accidental

means while participating in aviation or aeronau-

tics as a fare-paying passenger.

VIII.

Admits that defendant has failed and neglected

and refused, and now fails and neglects and refuses,

to pay plaintiff [50] the sum of $4000.00, and the

defendant denies the rest and remainder of the al-

legations set forth in Paragraph VIII of said

complaint, and each thereof, and in this regard

avers that upon the date of the death of the said

insured there was due payable to the plaintiff from

the defendant, under the terms and provisions of

said policy only, the sum of $2,000.00, together with

accrued dividends on said policy in the sum of

$8.29, less, however, the siun of $78.00, with intei*-

est in the sum of $1.09, or th(^ total sum of $79.09,

which said sum was and now is the ])rincipal and

interest due, owing and impaid by tlie insured to

the defendant i)ursuant to the said policy of in-

surance and to the terms of a certain Loan Certi-

ficate and Assignment of said policy, dated No-
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veinber 28, 1930, a copy of which is hereto attached,

marked Exhibit '*A", and made a part liereof to

the same extent as though the same was fully .set

forth herein. That there is now due, owing and

payable to plaintiff from defendant under and pur-

suant to the terms and provisions of said policy of

insurance the sum of $1,929.20, and no more. That

on or about the 6th day of Septeml)er, 19o2. defend-

ant offered to pay and tendered to plaintiff the said

sum of $1,929.20 in full payment of its entire obli-

gation and liability under said policy, and that

plaintiff refused to accept said offer or tender, and

that defendant now offers to pay the plaintiff the

said sum of $1,929.20, and no more.

Wherefore, defendant prays that plaintiff have

judgment for $1,929.20, and no more, and that oth-

ei-wise it l)e hence dismissed with its costs.

Dated, September 29th, 1933.

DEVLIN & DEVLIN
& DIEPENEROCK

Attorneys for Defendant. [51]
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EXHIBIT ^'A".

Full Loan Value

FOR HOME OFFICE USE
Policy Number—1253695 a

Date of Loan—Nov. 28, 1930

Amount of Loan—$78.00

LOAN CERTIFICATE
and Assignment of Policy

Policy No.—1253695 a

Insured—George R. Halcomb

The Undersigned George R. Tlalcomb hereby as-

sign (s), transfer (s) and set(s) over unto the Met-

ropolitan Life Insurance Company all right, title

and interest in its policy above designated, together

with all money that may become payable there-

under, as sole security for a loan in tlie sum of

Seventy Eight and No/100 Dollars, receii)t of which

is hereby acknowledged.

Said loan shall bear interest from the date the

loan is granted at the rate provided in said policy,

payable amuially on the anniversary date of the pol-

icy and, unless duly paid, said interest shall be

added to the principal of the loan and bear inter-

est at the same rate and on the same conditions.

Payments of interest and payments on account of

principal, may be made at the Home Office of tlie

Company, 1 Madison Avenue, New York (^ity, or

at such other offices as may be designated by the

Company; but only in excliange for the Company's

official i'ecei])t, signed ])y the Secretary, and counter-
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isigiicd l>y a i)orson antliorized to receivo sucli pay-

ment.

Ai any time when the principal of said k)an,

with overdue interest added thereto, shall equal

the cash surrender value of said policy, then the

policy shall become void and of no effect at the

time and upon the conditions provided therein for

such contingency. If the policy contains no provi-

sions for avoidance when the principal with over-

due interest shall equal the [52] cash surrender

value, then the policy shall become null and void

after one month's notice to that effect.

Any notice in connection with this loan duly ad-

dressed and mailed to the last Post Office address

of the undersigned known to the Company shall

be deemed to have been duly given.

Executed at this day of

19

[Seal] GEORGE R. HALCOMB
P. O. Address—Box 445.

Number, Specify Street, Avenue, etc.

Town or City—Redding. State—Calif.

Witnes—A. E. DARM
Address—Redding, Calif.

[Seal]

P. O. Address

—

Number, Specify Street, Avenue, etc.

Town or City— State-

Witness

—

Address

—

Signatures must be in INK and each Signature

duly witnessed. [53]
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State of California,

County of Sacramento.—^ss.

Wm. H. Devlin: being llrst duly sworn, on oath

deposes and says be is a member of the firm of

Devlin & Devlin & Eiepenbrock, attorneys for the

defendant in the within entitled proceeding;' and

that he has read the foregoing and annexed Amend-

ed Answer and knows the contents thereof, and that

the same is true of his own knowledge except as to

such matters as are therein »^tated upon his infor-

mation or belief, and as to those matters that he

believes it to be true. That he makes this verifica-

tion for and on behalf of said Metropolitan Life

Insurance Company, for the reason that said cor-

poration and all of its officers are alisent from the

County of Sacramento where affiant and said firm

of attorneys have their offices.

[Seal] WM. H. DEVLIN

Subscribed and sworn to ])efore me, this 29th

day of September, 1933.

GRACE MARTINDALE
Notary Public in and for the County of Sacramento,

State of California.

[Endorsed]: Filed Sept. 29, 1933. Walter B. Mal-

ing, Clerk. [54]
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[Title of Court and Cause.]

SPECIAL VERDICT.

Was there au implied contract between the pilot

Ollie A. Rose and George R. Halcoml), for the pay-

ment (.f fare? (Answer "Yes" or "No") YES.
N. R. TAYLOR

Foreman,

[Endorsed] : Filed Oct. 4, 1983 at 4 P. M. Walter

B. Maling, Clerk, By C. W. Calbreath, Deputy. [55]

[Title of Court and Cause.]

Before Kerrigan, District Judge.

Messrs, Huston, Huston and Huston of Woodland,

California, attorneys for plaintiif.

Messrs. Devlin, Devlin and Diepenbrock, of Sacra-

mento, California, attorneys for defendant.

MEMORANDUM OPINION.

The jury in this case found upon a special ver-

dict that there was "an implied contract between

the pilot Ollie A. Rose and George R. Halcomb for

the payment of fare." This was upon the occasion

of Rose's taking Halcomb and his wife up in one

of his airplanes for the purpose of looking for Hal-

comb's brother who was lost. During the flight the

iatii] accident occuri'(>(l in which every one in the

])lane was killed. Tlie case is submitted to the Court

ui)<)n certain is.sues of law raised in the case.

The (Icrciid.-nit wi-olc a })()licy of insurance upon

the life (>r llic deceased George Halcomb contain-
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ing- a provision for doii])le indemnity in ease of

death resulting from violent and accidental means,

"provided, ***
(6) that death sliall not liave re-

sulted from hodily injuries sustained while parti-

cipating in a\iation or aeronautics except as a fare

paying passenger, ***", It is contended that under

the facts of this ca;se, no contract might legally be

implied and that the jury's special verdict is con-

trary to law. It is further contended that such an

implied contract could not make the deceased a

fare paying passenger within the provision of the

policy. The latter is a question of the construction

of the insurance contract and one of law for the

Court. [56]

It is undisputed that the pilot Rose did not have

a transport pilot's license and under the regula-

tions of the Department of Commerce (Section

46, subd. (e) of Air Commerce Regulations), which

have the force of law (Section 173 of 49 U.S.C.A.),

and under the law of (/alifornia (1929 Cal. Stats.

pp. 1874-1877) he was forbidden to take uj) pas-

sengers for hire. He had, however, a pi'ivate pilot's

license which entitled him to take up passengers as

guests. The pilot was a partner in a commercial

aviation business, which took u^) jjassengers for

hire. All the previous dealings l)etween the de-

ceased and this pilot or with his concei n were on a

conmiercial basis. There is no evidence to show

that the deceased knew that the pilot had no right

to take up fare paying i)assengei-s, and I so Hnd.

That being true, the deceased liad no knowledge
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of any illeiiality in the contract and he innocently

requested the service for which the jury has found

there was an implied promise to pay.

It is true that if the fatal accident had not oc-

curred and Halconili had refused to pay, Rose

could not have enforced the implied contract be-

cause the law forbade his making- it unless he had

a transport pilot's license. This is so elementary

that citation of authority is not necessary. This

does not mean, however, that the contract itself may
not be implied and may not in certain respects be

enforceable.

The contract in question is not forbidden be-

cause it is malum in se like a gambling contract;

it is merely malum prohibitum for the better pro-

tection of the public using* airplines commercially.

The party to the latter type of contract who has

no knowledge of the other parties want of capa-

city to make the particular contract is not shorn

of all legal rights with reference thereto. In Cali-

fornia in cases where securities are sold without

a permit under the Blue Sky Law if the purchaser

has acted innocently, the law does not leave the

pai-ties in status quo as it [57] does in the cases

of contracts malum in se, but i)ermits him to re-

cover the coiLsideration paid for the wortldess and

void securities. Hennneon vs. Amalgamated Cop-

per Mines Co., 95 (!al. App. 400; Becker vs Stinc-

nian, 115 Cal. Ai)p. 740. On this ))asis I believe

that the jury might legally find that there was an

implied contract between the deceased and Rose

and thai tlie rleceased was to be a fare paying



vs. Amos HoUcomh 67

passenger,^—true a contract not capable of en-

forcement by Rose, ])ut one which conferred cer-

tain rights upon the innocent party thereto, and

which for certain purposes had a legal existence.

This view seems particnlarly just where, as here,

the real party in interest is not even a party to

the contract but whose rights depend upon it> ex-

istence.

Did this implied contract make the deceased a

fare paying passenger, within the provisions of

the policy? Accepting as I do the jury's verdict

there was an implied contract to pay a fare, to

hold that it did not make the deceased a fare ] ray-

ing passenger would twist language beyond its

l^lain meaning. It would involve rewriting the ex-

ception in the insurance contract to provide that

the insured must be "a fare paying passenger upon

an airplane operated h\ a duly licensed transport

pilot." That would be a narrowing of tlie risk by

interpretation contrary to the })rinciple of law that

insurance contracts are construed in case of doubt

against the insurer who wrote the instrument.

TMs, moreover, is a practical solution of the

problem. A man seeking to travel by air goes to

a place where such transi)ortation is sold. He does

not feel that it is necessary to inquire if the }>ilot

is a duly licensed transport pilot and ihe plane is

licensed for the purpose. He is entitled to assume

that the law has been complied with, llennueon vs

Amalgamated Copper Mines Co., supra. [58]

I find that the deceased was a fare paying pas-

senger within the meaning of that tei-ni in the
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coutraet of iiisuraiiee and the plaintiff is entitled

to the double indemnity feature of the policy.

The issue of whether the tender of the primary

liability was a lei^al tender is, in view of these find-

ings, no longer a factor in the case. Plaintiff is

entitled to judgment for $4,000.00 wdth interest at

3% percent, as provided in the policy, from the

date of death of the insured less the indebtedness

due from said insured to said insurance company

upon the policy, together with costs of suit.

I adopt this opinion as my findings of fact and

conclusions of law^ in this case. Parker vs St. Sure,

53 Fed. 2nd, 706. As to any issue not expressly

covered by the verdict of the jury and this opinion,

I find generally in favor of the plaintiff.

Let judgment be entered accordingly.

Dated this 20th day of October, 1933.

FRANK H. KERRIGAX
U. S. District Judge.

[Endorsed]: Fih'd Oct. 20, 1933. Walter B. Mal-

ing, Clerk. [59]

[Title of Court and Cause.]

JUDGMENT.

The a])ove entitled cause came on regularly for

trial (.11 tlic :h(l day of October, 1933, L. C. Smith,

Es(j., Mild Messrs. Huston, Huston & Haston aj)-

pearing as attorneys for the plaintiff, and Messi-s.

Devlin tV: Devlin & Diepenbrock a})pearing as at-

torneys for the defendant; a jury of twelve persons
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was diily and regularly impaneled and sworn to try

said cause; evidence, oral and documentary was

thereupon offered and admitted; and l)y stipula-

tion of the parties, the following special verdict

be submitted to the jury:

"Was there an implied contract between the

pilot Ollie E. Rose and George R. Halcomb,

for the payment of fare? (Answer 'Yes' or

'no').

Foreman."

and it having been further stijiulated that all other

issues may l)e found )jy the Court, provided that

said stipulations were agTeed to be subject to and

Avithout prejudice to all objections and exceptioiLs

taken and reserved by the defendant herein: that

said special verdict was returned l)y said jury with

the finding of "Yes", and signed by the foreman;

and the Court having heretofore made and entered

its findings of fact and conclusions of law as to

the other issues involved in the case

;

IT IS THEREFORE ORDERED, adjudged

and decreed as follows:

That the plaintiff Amos Halcomb, a.s adminis-

trator of the estate of George R. Halcomb, also

known as George Raymond Halcoml), deceased, do

have and recover from the defencUuit, Metropolitan

Life Insurance Company, a cor])oration, tlie sum

of [60] Four Thousand Ninety-two and (i") 100

Dollars ($4,092.()r)), together with interest thereon

from the date of this judgment until paid at the
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rate of seven i)er cent (7%) per aiiimiii, and also

for costs herein taxed at the sum of Seventy-six

and 70/100 DoUars ($76.70).

Entered on this 3()th day of October, 1933.

WALTER B. MALING,
Clerk,

By F. M. LAMPERT,
Deputy Clerk. [61]

[Title of Court and Cause.]

MOTION OF DEFENDANT FOR ORDER
GRANTING NEW TRIAL.

The above named defendant, Metropolitan Life

Insurance Company, a corporation, hereby moves

for an order of the above entitled Court granting

it a new trial in the above entitled action, and in

support thereof presents the following:

I.

That the special verdict submitted to the jury

in the above entitled action on October 4, 1933,

to-wit

:

"Special Verdict

"Was there an implied contract between the

pilot Ollie A. Rose and George R. Halcomb,

for the payment of fare? (Answer "Yes" or

"No")

Foreman."

was returned by said jury with the tinding of

"Yes", and which said special verdict so made and

rendered by the jury wa^s entered in the above en-
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titled Court on said 4th day of Oetolier, 1933 : that

a motion on behalf of the defendant for an order

granting- a new trial as to said special verdict sub-

mitted to said jury was duly and regularly tiled

herein on the 13th day of October, 1933, and no-

ticed for hearing on the 13th day of November,

1933, at the hour of 10:00 o'clock A. M. ; that a

copy of said motion of the defendant for an order

granting a new trial as to said special verdict is

hereto attached, marked Exhibit "A'\ and by re-

ference thereto made a part hereof for every pur-

pose.

II.

That upon the rendering of said special verdict

in the foregoing paragraph referred to, the said

Court retained jurisdiction of the cause for the

making and entering of a judgment pursuant to

said special verdict and the law, and that there-

after [62] the above entitled Court duly and regu-

larly made its judgment in favor of said plaintiff

and against the defendant in the sum of Four Thou-

sand, ninety-two and 65/lOOtlis Dollars ($4,092.65),

together with interest thereon from the date of said

judgment until paid at the rate of seven per cent

(7%) per annum, and costs, and that said judg-

ment was duly and regularly entered on the 30tli

day of October, 1933.

III.

In support of this motion, the defendant a})ove

named presents the following:

That this motion for a new trial in tlie above en-

titled action is based upon each of the following

causes, each of which materially affects the sub-
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staiitial rights of said (lofciulaiit. Metropolitan T.ife

liisuraiu-e Company

:

(a) Upon each of the grounds and causes set

forth in the motion of this defendant for an order

g:ranting a new trial as to the special verdict which

was tiled in the ahove entitled Court on the 13th

day of October, 1933, a copy of said motion being

hereto attached and marked Exhibit "A'\

(b; The insufficiency of the evidence to justify

said judgment.

(c) That said judgment is against law.

(d) Errors at law occurring at trial and ex-

cepted to l\v defendant.

IV.

The following particular errors at law occurring

during the trial of said cause are relied upon, and

are hereby specified:

(a) Each of the errors at law specified in Para-

graph II of the motion of defendant for an order

granting a new trial as to the special verdict, which

said motion is hereto attached, marked Exhibit "A",

and by reference thereto, mad(» a ])art hereof for

every ]uirpose. [63]

(b) That the above entitled Court erred in fail-

ing and refusing to grant the motion of the de-

fendant t'oi- a noiLsuit.

(c) Tliat the almve entitled (^ourt erred in deny-

ing the motion of the defendant for a directed ver-

dict.

v.

In siii)p(»iM of tiiis motion for an order granting

said defendant, Metropolitan Life Insurance Com-
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paiiy, a new trial, said defendant relies, and at the

hearing of this motion will rely, upon the follow-

ing:

(a) All pleadings and papers on file in the above

entitled action.

(b) Upon the minutes of this Court.

(c) Upon the stenographic reports of all testi-

mony adduced at the trial, and also all exhibits in-

troduced and received in evidence.

VI.

That by hereby moving this Court for an order

for a new trial after judgment made and entered

in favor of the above named plaintiff and against

the above named defendant, the defendant is ex-

ercising the right and privilege reserved in its said

motion for an order for a new trial as to said spe-

cial verdict heretofore rendered and entered, and

this defendant does hereby consolidate with and in-

corj)orate in this motion said motion of the defend-

ant for an order granting a new trial as to said

sfjecial verdict, with the same force and effect as

though said motion, which is hereto attached and

marked Exhibit "A", were fully set forth herein.

Dated, November 7, 1933.

METROPOLITAN LIFE
INSURANCE COMPANY,
By DEVLIN & DEVLIN
& DIEPENBRO(M<
Its Attorneys,

Dei'cudant.

DEVLIN & DEVLIN & DIEPENBROCK
Attorneys for Defendant. [64]
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EXHIBIT "A'\

Comes now the a})ove named defendant. Metro-

politan Life Insurance Company, and moves the

above entitled Conrt for an order granting a new

trial as to the special verdict submitted to the jury

in the above entitled action on OctolxM' 4, 191)3,

to-wit

:

"Special Verdict

"Was there an implied contract between the

pilot Ollie A. Rose and George R. Halcomb,

for the payment of fare? (Answer "Yes" or

"No")

Foreman."

which said special verdict was returned by said jury

with the tinding of "Yes", and wdiich said special

verdict so made and rendered by the jury was en-

tered in the above entitled Court on said 4th day

of October, 1933. That said Court retained juris-

diction of said cause for the making- and entering

of a judgment pursuant to said tinding and the

law; that said judgment has not been rendered

and/or entered as of the date hereof.

In support of this motion, the defendant above

named presents the following:

I.

That this motion for a new trial as to the said

special verdict is based u])on each of the following*

causes, each of which materially affects the sul)-

.stantial rights of the said defendant, Metropolitan

JAfe Insurance Company:
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(a) Insufficiency of the evidence to justify the

special verdict.

(b) That said special verdict is against law.

(c) That said si3ecial issue or verdict should not

have been submitted to the jury for the reason that

it involves no question of fact.

(d) That it is beyond the province of a jury

to pass upon said issue so submitted as it involves

a consideration of a [65] question of Isiw, and also

because it is a conclusion of mixed law and fact

and not a verdict upon fact alone.

(e) That errors at law occurred at the trial

and were excepted to by the defendant.

II.

That the following particidar errors at law^ oc-

curring during the trial of said cause are relied

upon, and are hereby specified:

(a) That the above entitled Court erred in

overruling the several objections of the defendant

above named to the questions propounded to the

witness, Elmer Halcomb, in reference to the nego-

tiations for the transportation of George R. Hal-

comb and Richard Halcomb in the aeroplane of said

Ollie A. Rose, and the contract of transportation,

and the transportation of said parties in said aero-

plane, and also in reference to the pa\Tnent of fare,

all of which occurred many months prior to tlie

aerox)lane flight in question.

(b) The failure and refusal of the Court in

giving the defendant's proposed in.structions and or

as modih(>d by the Court, to-wit : Defendant's Pro-

posed Instructions Nos. 3, 4, 5, (>, and 8, and each



76 Metropolitan Life Ins. Co.

of them, as filed with the Clerk of the Court and

presented to the Court hefore tlie instructions were

i^iven, and the failure to cive each of said instruc-

tions was duly excepted to })y said defendant. Met-

ropolitan Tiife Insurance Company, after the rc^ad-

iuii,' of the instructions given l)y tlie Court and ))e-

fore the jury retired for the i)urpose of consider-

ing the cause.

(c) The giving hy the Court of the ])laintiff's

pro})osed instructions and/or as modified and al-

tered hy the Court, to-wit: Plaintiff's Proposed

Instructions Nos. 3, 4, 6, 9, and 10, and each of

them, as filed with the Clerk of the (^ourt and pre-

sented to the Court hefore the instructions \vere

given, and the giving of eacli of said instructions

was duly excepted to hy said defendant, Metropol-

itan Life Insurance Company, after the reading

of [66] the instructions given hy the Court and

hefore the jury retired for the purpose of consider-

ing the cause,

III.

That after the submission to said jury of said

special verdict and the return and the making of

said special verdict by said jury, the trial of said

above entitled cause continued before the above

entitled Court on a question of law as to whether

(>]• uot judgment should be entered in favor of

eitliei- of tlie respective parties, which said quc^stion

of l.MW w;is (hily and regiil.-ii'ly argued )\v counsel

foi- Die i-esix'clive pai'ties ]>efore Ihe aboxc* entitled

Court; that said matter is now submitted to the

al)(»ve eiililled Court foi- its decMsiou and for mak-
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ing and entering a judgment herein, and the deci-

sion of the above entitled Court has not as of the

date hereof been rendered, and no judgment has

been made or entered herein. That this motion is

made for the sole purpose of protecting the rights

of the defendant, Metropolitan Life Insurance

Company, in the event that judgment is hereafter

made and entered in favor of the above named plain-

tiff and against the above named defendant, to

move this Court for an order for a new trial upon

the errors above specified in the submission to said

jury of such special verdict and in said jury's mak-

ing and rendering its said special verdict.

In the event that the judgment of the above en-

titled Court in the above entitled matter shall be

made in favor of the defendant, Metropolitan Life

Insurance Company, the said defendant hereby re-

serves the right and privilege of withdrawing this

motion without any prejudice whatsoever to all

rights of said defendant in and to said judgment.

That this motion is also made without prejudice to

the right and privilege of this defendant. Metropo-

litan Life Insurance Company, of moving this

Court for an order for a new trial after judo-ment

is made and entered in favor of the above named

plaintiff and against the above named defendant,

if such be made and entered, and which said motion

may be based [()7] upon tlie grounds that may be

set forth in a written motion prepared and hh'd

by the above named defendant in tlie event a judg-

ment shall be entered against said defendant. Met-

ropolitan Life Insurance Company, and also to take
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such otlier steps and proceedings to protect the

right and privilege of said defendant to move this

Court for an order for a new trial, or to protect

an appeal to the Circuit Court of Appeals for the

Ninth Circuit from any such judgment as may l)e

made and entered and said special verdict of the

jury, upon any and all gTOunds that said defendant

may desire to set forth in a bill of exceptions duly

presented and filed with the al)ove entitled Court.

IV.

In support of this motion for an order granting

said defendant, Metropolitan Life Insurance Com-

pany, a new trial, said defendant relies, and at the

hearing of this motion will rely, upon the follow-

ing papers:

(a) All pleadings and papers on file in the above

entitled action.

(b) Upon the minutes of this Court.

(c) Stenographic report of all testimony ad-

duced at the trial, and also exhibits introduced and

received in evidence.

Dated, October 13, 1938.

METROPOLITAN LIFE
INSURANCE COMPANY,
By DEVLIN & DEVLIN
& DIEPENBROCK,
Its Attorneys,

Defendant.

DEVLIN & DEVLIN & Dl Ll^ENBROlUv

AttonK'ys for Defendant.

[Endorsed] : Piled Nov. 7, 1933. Walter B. Mal-

ing, Cnerk. [(W]
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At a stated term of the Northern Division of the

United States District Court for the Northern Dis-

trict of California, held at the Court Room thereof,

in the City of Sacramento, on Monday the 16th

day of April, in the year of our Lord one thousand

nine hundred and thirty-four.

PRESENT: The Honorable FRANK H. KER-
RIGAN, District Judge.

NO. 1034-S

AMOS HALCOMB, ETC.

vs.

METROPOLITAN LIFE
INSURANCE CO.

The Defendant's motion for new trial having

been heretofore submitted to the Court, now after

due deliberation had thereon. Ordered that the mo-

tion for new trial be denied. [69]

[Title of Court and Cause.]

PETITION FOR APPEAL.

TO THE HONORABLE FRANK H. KERRI-
GAN, Judge of the United States District

Court, in and for the Northern District of Cali-

fornia, Northern Divi.sion:

Now comes Metropolitan Life Insurance Com-

pany, a corporation, defendant, by Messrs. Devlin
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& Devlin c^ Diopeiibroek, its attorneys, and respect-

fully shows:

That on the 4th day of October, 3933, a jury

duly impaneled found a special verdict, and upon

said special verdict a judgment was therein entered

whereby it was adjudged that the plaintiff recover

of and from the defendant Four Thousand Ninety-

two and 65/lOOths Dollars ($4,092.65), together with

interest thereon from the date of said judgment

until paid at the rate of seven per cent (7%) per

annum, and also for costs therein taxed in the sum
of Seventy-six and 70/lOOths Dollars ($76.70), and

motion for new trial was denied on the 16th day of

April, 1934.

Your petitioner feeling itself aggrieved by the

special verdict of the jury and tlie judgment ren-

dered thereon, as aforesaid, hereby petitions the

above entitled Court for an order allowing an ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit, under and according to the

laws of the United States in tluit behalf made and

provided, for the reasoiLs specitied in the assign-

ment of errors filed herewith.

Wherefore, your petitioner prays that an appeal

to the United States (^ircuit Court of Appeals for

the Ninth Circuit be allowed and that an order l)e

made tixing the amount of security which the de-

fi'iidant shall furnish upon such appeal, and

upon [70] giving sucli security all fui'tliei- ])r()-

ceedings of this Court be suspended and stayed un-

til tlic (Ictcniiiiiation of said Appeal by tlie United



vs. Amos Halcoinh 81

States Circuit Court of Appeals for the Xintli

Circuit.

And your petitioner will ever pra3\

Dated, June 4, 1934.

METROPOLITAN LIFE
INSURANCE COMPANY,
a corporation,

By WM. H. DEVLIN
Its Attorneys.

DEVLIN & DEVLIN & DIEPENBROCK
and HORACE B. WULFF,
Attorneys for Defendant.

[Endorsed] : Filed June 6, 1934. Walter B. Mal-

ing, Clerk. [71]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now conies the defendant, Metropolitan Life In-

surance Company, a corporation, and tiles the fol-

lowing assignment of errors which it avers occurred

uijon the trial of the cause, and upon which it will

rely upon its prosecution of the appeal in the above

entitled cause

:

I.

That the Court erred in refusing to charge the

jury as requested by said defendant in its proposed

instruction No. 1, which is as follows, to-wit:

"You are hereby directed to render your ver-

dict in favor of the plaintiif, Amos llalcomb,

as Administrator of the Estate of George R.
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TTalroinb, also known as Oooriie "Raymond Hal-

comb, deceased, and against the defendant,

Metropolitan Life Insnrance Company, a cor-

poration, in the snm of Nineteen Hundred

Twenty-nine and 20./100ths Dollars ($1,929.20),

and no more."

II.

That the Court erred in refusinp^ to charg'e the

jury as requested by said defendant in its proposed

instruction No. 4, which is as follows, to-wit:

"You are instructed that in the event you

find that no fare was paid or agreed to be paid

by said George R. Halcoml) to Ollie A. Rose,

the pilot and owner of the aeroplane in question,

in consideration of the said trans] )ortation of

said George R. Halcoml) in said aeroplane,

then and in that event, I direct you that the

plaintiff is not entitled to recover under and

pursuant to the double indemnity clause set

forth in said policy of life [72] insurance and

that you nuist return your verdict in favor of

the plaintiff and against the defendant in the

.sum of Nineteen Hundred Twenty-nine and

20/lOOths Dollars ($1,929.20), and no more."

III.

That the Court erred in refusing to cliarge the

jury as requested by said defendant in its i^roposed

instruction No. 6, which is as follows, to-wit:

"The Court instructs the jury that, as a mat-

tci- of law, in this case there is no l)urden on
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the defendant to disprove the allegations of

plaintiff's complaint; that the burden of prov-

ing such allegations rests upon the party alleg-

ing the same, and in this case the burden rests

upon plaintiff to establish his case and to prove

all the allegations of the complaint (except

those allegations admitted by the answer) by a

preponderance of the evidence, and if you find

that the weight of the evidence bearing on the

whole case is in favor of the defendant, or that

it is evenly balanced, then the plaintiff can re-

cover a verdict at your hands in the sum of

Nineteen Hundred Twenty-nine and 20/lOOths

dollars ($1,929.20), and no more, which is the

amount the defendant admits is due and pay-

able to plaintiff under the terms of said policy."

IV.

That the Court erred in refusing to charge the

jury as requested by said defendant in its proposed

instruction No. 8. which is as follows, to-wit:

"You are hereby instructed that you cannot

infer in this case that the decedent George R.

Halcoml) paid fare to Ollie A. Rose, for the

aeroplane flight involved in this case, from the

fact that the said Ollie A. Rose on a prior [73]

occasion violated the law wliicli prohibited him

from accepting fare or compensation from any

person for conveying ]iini in liis aeroplane, or,

in other words, the fact that the said Rose nia>'

have accepted fare or compensation on another

occasion, whicli lie had no legal right 1o do.
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will not justify any inference that he collected

fare or compensation from the said (Jeoi-i»e R.

Halcomb for the flight in question. To tlie

contrary, I hereby instruct you tliat in tlie

event you hnd that there is an absence of evi-

dence as to whether a fare was charged or

paid by Halcomb to Rose for said transporta-

tion in the aeroplane in question, it must be

presumed by you that said Ollie A. Rose obeyed

the law and did not accept compensatiou for

the aeroplane flight on which the said George

R. Halcomb was killed."

V.

That the Court erred in charging and instruct-

ing the jury as follows:

''The evidence in this case esta])lishes that

Ollie A. Rose, the pilot of the aeroplane in

which (xeorge R. Halcoml) was killed, was pos-

sessed of a private pilot's license at the time

of the accident which residted iu the death of

said (leorge R. Halcomb, and that such pilot,

Ollie A. Rose was prohibited by the laws of the

United States of America, and the State of

California from cairying persons or property

for hire.

"You are insti-ucted tliat the law presumes

in the absence of evidence to the contrary, that

a person is innocent of wrong, and that the or-

dinary coiu'se of business lias been followed,

and lli.l1 tlic law had been obeyed. This pre-

sumption is to b<' considered with all the other
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evidence in tlie ease, to determine whether or

not George R. Halcomb ^Yas a fare paying

passenger in the wrecked aeropLnne." [74]

VI.

That the Court erred in charging and instruct-

ing the jury as foDow^s:

"Indirect evidence is of two kinds; infer-

ences; and presumptions. An inference is a

deduction which the reasoning of tlie jury

makes from the facts proved, without an ex-

press direction of law to that effect. A pre-

sumption is a deduction which the hiw ex-

pressly directs to be made uijon the particular

facts."

VII.

That the Court erred in charging and instruct-

ing the jury as follows:

"Presumptive or circimistantial evidence is

admissible in civil cases. In this case it i*s not

necessary that the plaintiff produce direct evi-

dence that the deceased was a fare paying pas-

senger, as alleged in the complaint, but such

fact may be inferred from all tlie circum-

stances in the case."

VIII.

That the Court erred in charging and instruct-

ing the jury as follows:

"It is for you gentlemen of the jury to say,

from all the evidence in this case, whether
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there was an implied contract that the deceased

was to pay a fare for the use of the plane."

IX.

That the Court erred in overrulinji, the follow^ing

objections of the defendant to tlie introduction in

evid(^nce of the testimony of witness Daniel Frank-

lin Halcomb:

"Q, And have you been at the air port at

any time when Ollie Rose, the deceased, hauled

your deceased brother, George Halcomb in the

Travelaire open three passenger plane?

'*Mr. AVULFF: Just a minute, we object,

—

The evidence now shows that Mr. Rose did not

carr,y passengers for hire; they are trying to

show^ he Avent up once for hire, and went up

this time, but [75] now the evidence shows two

inferences may be drawn from one fact, and it

is a familiar principle of law that when such

circumstances exist, no inference can be drawn

from that fact.

The COURT: Objection overruled,—Excep-

tion. You may answer the question.

A. Yes, Sir.

Mr. SMITH: Q. Will you just state the

circumstances to the court and jury please, Mr.

Halcomb, under which you made this observa-

tion ; that is, do you remember about how long

it was before the accident that you saw this?

A. I would say it was about two weeks be-

fore tlie lime that tlie three generations had

went uj).
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Q. That is the way you fix the time in your

mind ?

A. I believe that is it, two weeks.

Q. And you know the exact time?

A. No, I do not.

Q. Who went up with Mr. Rose?

A. My brother George Halcomb, and my
younger brother Richard.

Q. Who took them up to the air port?

A. I went along with them; my lu'otlier

drove the car.

Q. Your brother George Halcoml) drove the

car? A. Yes, Sir.

Mr. WULFF: Your Honor, may my objec-

tion run to all this line of testimony, and ex-

ception noted?

The COURT: Yes, objection overruled, and

exception noted.

Mr. SMITH: Q. Did your ))rother George

Halcomb pay to Ollie Rose any money as hire

for that aeroplane transportation !

Mr. WULFF : I object to this question on the

fui'ther ground the word 'liire' is mci-ely con-

clusive.

Mr. SMITH: All right, 1 will strike that

out,— Q. Did George Halcomb pay to your

brother any money either before or after,—

I

think I have got that wrong,— Did youi* broth-

er George Halcomb pay to Ollie Rose any

money either before or after he wcul up in this

aeroplane? [76]
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^Ir. WULFF: Same objection, if your

Honor i)lease.

The COURT: Objection overrnled, and ex-

ception.

A. Yesi, Sir; before he went np in the aero-

phone.

Mr. SMITH: Q. A little louder, please?

A. Yes, before he went up in the aeroplane

he did.

Q. AYas there any conversation took place

prior to paying- of this money?

Mr. WULFF: Same objection.

The COURT: Objection overruled and ex-

ception. A. Yes, there were. Mr. Rose come

to the car and asked my lirother if he wanted

to go up, so my brother a^sked how much it

Avould be,

—

The COURT: Interposing: Now, you had

two brothers in there,—Will you just say which

one?

A. Ceorge Halcomb asked how mnch it

would cost, and Rose said he would take all of

Hs u]) for three dollars.

(,>. Take the tliree of you up? A. Two of

ns up.

Q. There were three in tlie car, but he said

he would take three of us up, and he took the

three of you up, did he?

A. No, Sir; there was two.

(^). Tliei-c were tliree in Ihe car? A. There

were three in tlie cai', and he stated he would

take 1\vo \\\) I'oi- three dollars. My younger
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brother Richard had been asking George to

take him up several times, so I told him to take

my yoimger brother up, so those two and Mr.

Ollie Rose got in the plane.

Mr. SMITH : Q. Did you see them take off?

A. Yes, Sir.

Q. Do you recall about how long they were

in the air?

A. I would say about five minutes.

Q. Did you wait there for them to return?

A. Yes, Sir.

Q. Who got out the cockpit, if you know,

when they returned?

A. Ollie Rose got out of the pilot's com-

partment.

Q. How old was your youngest ])rother that

went up in the plane?

A. Seven years old. [77]

Q. Now, I understand there were three of

you in the car, ])ut only two of you went u]) in

the plane, is that right?

A. Yes, Sir.

Q. That was yourself and your brother

George Halcomb, and your brother Richard

Halcomb,—I think that ls all."

X.

That the Court erred in denying the defendant's

motion for nonsuit duly made and presented at tlie

close of plaintiff's case.
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XI.

That the Court erred in sulmiitting- to the jury

the special verdict, which was in tlie following lan-

guage, to-wit:

''Was there an implied contract between the

pilot Ollie A. Rose and George R. Halcomb,

for the payment of fare?"

XIL
That tlie Court erred in submitting to the jury

any issue involved in the above entitled case in

this, that all issues were withdrawn from the jury

upon each of the parties to said action moving the

Court for a directed verdict.

XIII.

That the Court erred in each and every particu-

lar of its charge to the jury, in this, that the Court

should have withdrawn the issue and all issues from

the jury and directed a verdict for the defendant.

XIV.
That the special verdict of the jury is against

evidence in that no evidence was adduced showing

that George R. Halcomb was a "fare paying pas-

seDger" in the aeroplane in which he met his

death.

XV.
Tliat tlic special verdict of the jury is against

evidence in that from all evidence adduced at the

trial it was shown that [78] there was no contract,

expressed or implied, by and betw^eeu plaintiff's in-
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testate, George R. Haleomb, and Ollie Rose, the

pilot of the aeroplane in question, wherein and

whereby said George R. Haleomb agreed to pay a

fare.

XVI.
That the judgment is against law in that it is

not supported by evidence in respect to Paragraphs

XIV and XV hereinabove set forth, and further,

the evidence shows without conflict that pilot Rose

was prohibited by law from transporting passen-

gers for hire or fare, and any contract, expressed

or implied, to transport passengers for hire or fai'e

was by the laws of the State of California and of the

United States illegal.

WHEREFORE, the defendant. Metropolitan

Life Insurance Company, prays that the judgment

of the District Court be reversed.

Dated, June 4, 1934.

DEVLIN & DEVLIN
& DIEPENBROCK,

HORACE B. WULFF
Attorneys for Defendant

[Endorsed] : Filed June 6, 1934. Walter B. Hal-

ing, Clerk. [79]

[Title of Court and Cause.]

ORDER ALLOWINCJ APPEAL.

The petition of Metropolitan Life Insurance

Company, a corporation, defendant, for an ordei*

allowing an appeal, based upon the assigmnent of
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errors tiknl coiiteiiiiJoraiieuiiyly therewith, eoniing"

on reguhu-ly this day to be heard, and the Conrt

heini;- dnly advised.

It is hereby Ordered that an appeal as prayed

for in said petition he allowed, provided that the

said defendant give a good and sufficient bond in

the sum of Fifty five Hundred Dollars ($5500.00)

to the effect that said defendant shall prosecute its

appeal with effect, and answer all damages and

costs if it fails to make its plea good, the said bond

to be approved by this Court, and that thereupon

all further proceedings in this Court be suspended

and stayed until the determination of said appeal

in the United States Circuit Court of Appeals for

the Ninth Circuit.

Dated, June 6, 1934.

HAROLD LOUDERBACK
Judge of the United States

District Court

[Endorsed] : Filed June 6, 1934. Walter B. Hal-

ing, Clerk. [80]

[Title of Court and Cause.]

Whereas, the Defendant in tlie above entitled

action, has appealed to the United States Circuit

Court of Appeals, Ninth Circuit, from a judgment

made and enterd against it in said action, in the

United States District Court for the Northern Dis-

trict of Califoi-nia, Northei-n Division, in favor of

the Plaintiff in said action on tlie oOth day of Octo-

ber, 1933, for Foiii- Thousand Ninety two and
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65/100 ($4,092.65) Dollars, and Seventy six and

70/100 ($76.70) Dollars, costs of suit, and

Whereas, the api3ellant is desirous of staying

the execution of said judj^inent so ap])ealed from,

Xow, Therefore, in consideration of tlie premises

and of such appeal, the undersigned, National Su-

rety Corporation, a corporation having its head of-

fice in the City of New York, duly incorporated un-

der the laws of the State of New York for tlie

purpose of making, guaranteeing and becoming

surety on bonds and undertakings, and having com-

plied with all the requirements of the laws of tlie

State of California, respecting such corporations,

does hereby undertake and promise on the part of

the appellant and does acknowledge itself justly

bound in the sum of Five Thousand Five Hundred

and no/100 ($5,500.00) Dollars; that if tlie said

judgment appealed from, or any part thereof, l)e

affirmed, or the appeal be dismissed, the appellant

will \my the amount directed to be paid l)y the

judgment or order, or the part of siicli anionnt as

to which the same shall be affirmed, if affirmed onl\'

in part, and all damages and costs wliicb ina.\- be

awarded against the appellant upon the ai)peal; and

that if the ap^iellant does not make .-^ucli ]jaynient

within thirty (30) days after the tiling of the re-

mittitur from the United States (^irciiit Court of

Appeals, Ninth Circuit, in the Court from wliich

the appeal is taken, judgment may be ciitcn'd in l!ie

said action on [81] motion of resjxindcnl (ainl

without notice to the nndersigned surety) in bis

favor against the said surety, foi- sucli amount, to-
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^etlior with the interest that may l)e due thereon,

and the dania.^es and costs wliich may he awarded

against tlie appellant upon tlie appeal.

And further it is expressly understood that the

National Surety Corporation, as surety hereunder,

in case of a hreach of any condition of this bond,

agrees that the Court in the al)ove entitled matter

may, u])on notice to it of not less than ten days,

proceed summarily in the action, suit, case, or pro-

ceeding, in Avhich the same is given to ascertain

the amount which said surety is bound to pay on

account of such breach, and render judgment there-

for against it, and award execution therefor.

In Witness Whereof, the said National Surety

Corporation has caused this obligation to be signed

by its duly authorized Attorney-in-fact and its cor-

porate seal to be hereunto affixed at San Francisco,

California, this 7th day of June, 1934.

NATIONAL SURETY
CORPORATION,

(Seal) By R. W. STEWART
Attorney in fact.

State of California,

City and County of San Francisco.—ss.

On this 7th day of June in the year one thousand

nine hundred and 34, before me Emily K. McCorry

a Notary Public in and for said County and State,

residing llicrein, duly commissioned and sworn,

personally appeared R. W. Stewart known to me

to be tlic duly authorized Attorney in Fact of Na-

tional Surety C()rj)orati()n, and the same person

whose name is subscribed to the within instrument
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as the Attorney in Fact of said Corporation, and

the said R. W. Stewart acknowledged to me that

he subscribed the name of National Surety Cor-

poration thereto as principal, and his own name as

Attorney in Fact.

In Witness Whereof, I have hereunto set my
hand and [82] affixed my official seal the day and

year in this Certificate first a])ove written.

(Seal) EMILY K. McCORRY
Notary Public in and for the City and County of

San Francisco, State of California

The above and foregoing bond is herel)y approved.

HAROLD LOUDERBACK,
Judge.

[Endorsed]: Filed June 8, 1931. Walter B. Mal-

ing. Clerk. [83]

In the United States District Court, for the North-

ern District of California, Northern Division.

No. Law 1038-S.

AMOS HALCOMB, as Administrator of the Estate

of George R. Halcomb, also known as (Jeorge

Raymond Halcomb, deceased,

Plaintiff,

vs.

METROPOLITAN LIFE INSURANCE COM-
PANY, a corporation,

Defendant.

BILL OF EXCEPTIONS.

BE IT REMEMBER LD: That the trial of the

above entitled cause came on regularly on the 3rd
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clay of ()ct(>])er, 1933, before Honorable FRANK H.

KERRKtAN, Judge presiding, and a jury, upon

the complaint of plaintiff and the answer of defend-

ant, plaintiff appearing by bis attorneys, MESSRS.
L. C. SMITH and ARTHUR C. HUSTON, and

defendant ai)pearing by its attorneys, MESSRS.
DEVLIN & DEVLIN & DIEPENBROCK and

HORACE B. WULFF, and thereupon tlie follow-

ing j)roceedings were had:

The Clerk called the roll of the venire and twelve

(12) veniremen were called to the jury-box and

sworn on their voir dire by the Clerk. Thereupon

a jury consisting of twelve (12) persons was duly

impanelled, and thereuupon the following proceed-

ings were had:

TESTIMONY OF ETHEL J. ROSE,
FOR PLAINTIFF.

Ethel J. Rose was then called and sworn as a

witness on behalf of jjlaintift*, and testitied as fol-

lows :

1 )irect Examination.

By L. C. Smith, Esq., of Counsel for Plaintiff. [84]

My name is Ethel J. Rose. I reside at Redding,

California, and have resided at Redding for some

years. I am the wife of Ollie Rose, deceased. My
hnsband had Iwo aero])lanes which he let out for

hire, one ol' which was a Travelaire and the other

was a ivvaii; the Ryan was a J-5 Motor, and the

Tia\<'lair(' was a "OXb", The Ryan plane carried
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(Testimony of Ethel J. Rose.)

five passengers and a pilot, which is called a six

place job. The Travelaire had a seating capacity

for tlie pilot and two passengers. It was the Tra-

velaire which was involved in this accident. My
husband had had the Travelaire for over two years

and Ryan a little over a year. During the owner-

ship of these planes my husband used them com-

mercially. We were running a school for students,

and any jobs that he could work up. During all

the time that my husband owned these planes, he

used them to give lessons to students, and also for

making trips any })lace. This busines was kno^^'n

as the "Rose Air Service", and he also advertised

his said business. He had tickets prepared which

he sold to prospective customers at the Air Port.

The following as a samj^le of the tickets used.

Mr. SMITH: We ask that this be admitted.

The COURT: It will be admitted and marked

Plaintiff's Exhibit No. 1.

The ticket read as follows: No. 650, date blank,

and to,—Amount of dollars sign,—Number of pas-

sengers l)lank, name of passenger blank, then an-

other blank space,—Sold to blank. The ticket was

perforated, and the larger portion of the ticket

bears the same number, 650, date purchased blank,

—Rose Air Service,—blank,—Trip to lilaiik, Pas-

senger's signature blank, amount dollars blank,

sold by blank. Then, tlic iiunil)ei' ()50, jilso coiics-

ponding numbei'. Pilot's stul) ticket, void without

this. The [85] admission into evidence of the

printed matter on tlic back of tlie ticket was re-
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(Testimony of Ethel J. Rose.)

jected, and the jury was iiLstructed to disreg'ard it,

all upon ohjection of the counsel for the defendant.

I have done some flying myself, and I have fre-

quented the air port known as "Benton's Air Port".

It was the place where my liusl^aud sheltered his

planes. I have sold tickets to ])assengers who were

caiTied on hoth of the planes, ^ly husband in the

conduct of his said business had no set route, or

anything like that ; the planes were just rented out

in the tield to go anywhere anyone wanted to go

to,— we did have scheduled tours made and had

reckoned up about what the mileage to tliose places

was, and what the rate would be, what the price

would be, and those were advertised; for instance,

like going out to ^It. Lassen, I think they charged

$35.00, something like that; if anyone wanted to

go, they could (^all up and find out how much it

would cost, but there were no regular runs. I think

they only made tw^o trips over the mountain any-

way.

In determining the rate charged for transporta-

tion, we estimated the time necessary to go between

tlie two points and tigiired the charge so much an

houi-. It was figured, with the Ryan plane, that they

couldn't make anything unless they could s^et at

least $1)0.00 an hour; it was a heavy plane that cai'-

ried eighty gallons of gas, besides six passengers;

i1 was licavy to operate, so they figured on $30.00

an lioui-. 1 think witli llie 'Pravelaire tliey figured

about .$7.50 an liour, wbidi is tlie regular rate on

tliat. Wlicii llic bo\'s wei'c lakini;' it out on lessons.
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(Testimony of Ethel J. Rose.)

it was $15.00 an hour, with an instructor, and after

the boys had soloed, made a solo flight, and were

flying alone, then the rate was $10.00 an hour; but

I think that figure of al)0ut $7.50 an hour would

really operate [86] the plane.

My husband operated both of these planes at the

Benton Air Port, at Redding, for the purpose of

taking pasengers up in the air, for short flights, for

given sums. For short flights from ten to twelve

minutes $1.50 per person was charged, and they al-

ways tried to get five passengers in the Ryan, so

that it would be $7.50, and they wanted to figure on

four flights an hour. They also charged $1.50 per

person for the Travelaire. Although the Travelaire

was lighter to get up and down, it only remained

in the air from seven to ten minutes, and they could

make flights oftener, although they were shorter in

time. The services of these planes were offered to

any person who paid.

I was up at the Air Port nearly every time there

was more or less of a crowd there, and kind of cir-

culated around among the people I knew, and askcnl

them why they didn't go up, et cetera, and if they

wouldn't enjoy a ride, and selling tickets. My hus-

band would likewise go in and nliout the crowd sell-

ing tickets.

My husband had been operating an aeroplane, I

would say, for over a year prior to the accident.

I didn't know George Halcomb until the day of

the accident. I didn't know who lie was. My bus-
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(Testimony of Ethel J. Rose.)

band had flown an aeroplane from 110 to 125 hours

at tlie time of the crash.

I recall assisting Mr. George Halcomb and Mr.>.

Sadie Halcomb, his wife, and an elderly lady hy the

name of Mrs. Flagg, and also George Halcomb's

infant child into the Ryan plane a little less than

a year ago, or about two months prior to the acci-

dent, which was some time during the Spring. I

know that George Halcomli i)aid my husl)and for

that transportation. There was some newspaper

publicity about the flight as there were three genera-

ti(ms in one [87] plane, that is, Mrs. Flagg, wlio

went, was a great grandmother, and the l)aby wns

less than a year old. On that trip Mr. Lund drove

th(^ Ryan. I never heard of any personal dealings

or any particular flight relationship ))etween Mr.

George Halcomb and my husl)and, except the busi-

ness transactions at the Air Port.

On the day of the accident, July 7, 1932, George

Halcomb came to our house to see my husband,

about twenty minutes of two P.M. In the conversa-

tion, my luisband asked him what time he wanted to

go and Mr. Halcomb pulled out his watch and looked

at it, and said: "It is twenty minutes of two,"

"And, I have to go home first;'' then he said "How
will tw^o o'clock be?" And my husl)and said, "All

right, 1 will meet you at the air port at two o'clock,

llial will give me time io get the motor warmed

u]).'' On 11i;it day the Ryan plaiu* was at Long

Beach. We li;ulii't heen doing so very well at Red-

ding and Mi-. Linid had taken the plane down there
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in the hopes of picking up some fishing parties to

bring up with him, and he had the plane down there

mth him at the time. Mr. Lund was the pilot who
was employed by my husband.

Our house is kind of on a side hill, it is t^vo stories

in the rear, and just one story in the front, and the

street running along there, Trinity Street, you come

down a])out five or six steps, and we had an apart-

ment there. On the 7th of July, 1932, we had had

a late dinner, and were sitting at the table when I

heard some one coming along the lawn. There was

a woodshed window out there, you can see through,

and I saw somebody coming, and I went to the door

and looked out, and I saw it was Mr. Halcomb; I

turned to my husband and said "It w^as George

Halcomb"—Of course we all knew of the tragedy

that had overtaken his—overtaken the family—so I

stepped to my right to let my husband pass out.

Mr. Halcomb [88] then said, "You know my brother

is lost, and I came down to see if you would take me
up in the plane, I thought we might be able to see

him up from the air." My husband said, "Sure, I

will do anything I can, anything under God's

heaven I can do to help you, I am willing to do it."

My husband then said, "When do you want to go,

George?" and Mr. Hah-oml^ replied, "As soon as

possible." Mr. Halcomb then took out his watch

and looked at it. He said it was twenty minutes

to two now, "bow will two o'clock do?" My hus})aHd

said, "All right, 1 will meet you at tlic Air I*oii at
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two o'clock, that will give me time to get the motor

warmed up." Then Mr. Halcom)^ turned and went

back up the steps. That was the last time I saw my
husband.

Cross-Examination.

by Horace B. Wulff, Esq., of Counsel for Defendant.

^ly husband had operated a plane for over a per-

iod of two years, and had 110 or 125 flying hours.

He possessed a private pilot's license, wliich did

not permit him to carry passengers; he could go

anywhere that he wanted to himself, if it was liis

own plane, but that would not permit him carrying

passengers. Mr. Lund, whom we employed, was a

transport pilot. I think he claimed lietween 2800

and 3000 hours, something like that, to his credit.

It was my husband who had the private license.

The pilot we hired had the transport license.

In my direct examination in sjjeaking about my
husband taking up passengers for short hauls for

$1.50, I meant that the plane was operated by Mr.

I.und. I do not know of an occasion when my hus-

l)nii(l cvei- })ilote(l a ])lane for $1.50 for short trij^s,

at least not within my knowledge. I have no knowl-

edge of my husband ever hauling oi- cai-iying any

passenger in an aeroplane for a fare, [89] and lie

nev(»r carried passengers for hire within my knowl-

edge.

I licard llic entire conversation between Mr. Ilnl-

roiiil) and my lnis})and at my home on July 7th, and

in lliat conversation there was nothing whatever
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mentioned in reference to the price or fare to be

charged, nor did Mr. Halcomb sa}^ that he would

make arrangements for that later.

My husband had flown the Travelaire before; I

have been to Oakland, Los Angeles and all around

with him.

The day the Halcomb family went up in the Ryan,

I did not know Mr. Halcomb. I asked my husband

who he was. The Ryan was piloted that day by a

licensed pilot who possessed a transport license and

who had the right to pilot a plane and carry pas-

sengers for hire. At the time that the Halcomb

family went up in the Ryan, I asked my husband

who George Halcomb was, and he said: "That is

George Halcomb, don't you know him, he has been

up around the air port, riding around,"—''You

ought to know who he is. " I took it for granted that

he had been around the air port a good deal when I

wasn't there, and had ridden, but the only occasion

I ever saw him riding was the time in the Ryan.

On that occasion I saw him pay a fare.

On the flight in which the accident occurred, if

there were any arrangements made for a fare, I

don't know when they were made, as I heard tlie

entire conversation between Mr. Halcomb and my
husband and there was nothing said about it. My
husband u])()ii a lot of occasions had taken pas-

sengers in the Travelaire without collecting any

fee, or, in other words, gratuitously. [90]
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TESTIMONY OF DANIEL FRANKLIN
IIALCOMB, FOR PLAINTIFF.

Daniel Franklin Halconih was tlion called and

sworn as a witness on behalf of ])laintiff, and testi-

fied as follows:

Direct Examination

by L. C. Smith, Esq., of Counsel for Plaintiff.

I am seventeen years of age, and I am a brother

of George Haleomb, deceased. I live in Redding

and have lived there all my life. I know wliere tlie

Benton Air Port is, and I have been a frequenter

of that place. I know where ^Ir. R()s(\ during his

lifetime, had his two aeroplanes sheltered.

"Q. And have you been at the air port at

any time when Ollie Rose, the deceased, hauled

your deceased In-other, (leorge Haleomb in the

Travelaire open three passenger plane?

Mr. WULFF: Just a minute, we object,

—

'I'ho evidence now shows that Mr. Rose did not

carry passengers for hire; they are trying to

show lie went up once for hire, and went \\\)

this time, but now the evidence shows two in-

ferences may be drawn from one fact, and it is

a familiar jn'inciple of law that wlvon such

circumstances exist, no inference can be drawn

from that fact.

The (X)URT: Objection ovcrrided,—Excep-

tion. You may answer the question.

A. Yes, Sir.

Mr. SMITH: Q. Will you just state the

circumstances to tlic court and jury please, Mr.
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Halcomb, under Avhich yon made this observa-

tion; that is, do you remember about how long

it was before the accident that you saw this?^

A. I would say it was about two weeks be-

fore the time that the three generations had

went up. [91]

Q. That is the wa}^ you fix the time in your

mind?

A. I believe that is it, two weeks,

Q. And you know the exact time?

A. No, I do not.

Q. AVho went up with Mr. Rose?

A. My brother George Halcomb, and my
younger brother Richard.

Q. Who took them up to the air port?

A, I went along with them; my brother

drove the car.

Q. Your brother George Halcomb drove the

car? A. Yes, Sir.

Mr. WULFF : Your Honor, may my objec-

tion run to all this line of testimony, and ex-

ception noted?

The COURT: Yes, objection overruled, and

exception noted.

Mr. SMITH : Q, Hid your brother George

Halcomb pay to Ollie Rose any money as hire

for that aeroplane transportation?

Mr. WULFF: I ol)ject to thi.s (juestion on

the further ground the word 'liiie' is merely

conclusive.
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]Mr. SMITH: All right, I will strike that

out,—Q. Did George TIalconil> pay to your

l)rother any money either ])efore ov after,—

I

think I have got that wrong,—Did your brother

George Halcomb pay to Ollie Rose any money

either ])efore or after he went up in this aero-

plane ?

Mr. WULFF : Same objection, if your Honor

please.

The COURT: Objection overruled, and ex-

ception.

A. Yes, Sir ; before he went up in the aero-

plane.

Mr. SMITH: Q. A little louder, please?

A. Yes, before he went up in the aeroplane

he did.

Q. Was there any conversation took place

prior to paying of this money i

Mr. WULFF: Same objection. [92]

The COURT: Objection ovverruled and ex-

ception.

A. Yes, there were. Mr. Rose come to the

car and asked my brother if lie wanted to go

uj), so my ))rother asked how much it would

be,—

Tlie (H)URT: Intci-posing: Now, you had

two bi-others in there,—Will you just say which

one . /

A. George Halcomb asked how nmch it

would cost, and Rose said he would take all of

us up for three dollars.
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Q. Take the three of you up? A. Two of

us up.

Q. There were three in the car, but he said

he would take three of us up, and he took the

three of you up, did he ?

A. No, Sir; there was two.

Q. There were three in the car? A. There

were three in the car, and he stated he would

take two up for three dollars. My younger

brother Richard had been asking George to take

him up several times, so I told him to take my
younger brother uj), so those two and Mr. Ollie

Rose got in the plane.

Mr. SMITH: Q. Did you see them take

off? A. Yes, Sir.

Q. Do you recall about how long they were

in the air?

A. I would say about five minutes.

Q. Did you wait there for them to return?

A. Yes, Sir.

Q. Who got out of the cockpit, if you know,

when they returned? A. Ollie Rose got out

of the pilot's compartment.

Q. How old was your youngest brother that

went up in the plane? A. Seven years old.

Q. Now, 1 understand there were three of

you in the car, but only two of you went up in

the plane, is that right? [93]

A. Yes, Sir.

Q. That was yourself and your biother

(joorge Halcomb, and your l)rotlu'i' Richard

Halcomb,—I thinly that is all."
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TESTIMONY OF FRANCES HALCOMB,
FOR PLAINTIFF.

Frances Halromb was then called and sworn as a

witness on behalf of plaintiff, and testified as

follows

:

Direct Examination

by L. C. Smith, Esq., of Connsel for Plaintiff.

I am a sister of George Halcomb, deceased. My
brother George Halcomb at the time of his death on

Jnly 7, 1932, was twenty-five years old; he would

have been twenty-six in September, the 6th. His

wife was twenty years of age, and she would be

twnty-one in September, but I don't know the date.

My brother George Halcomb and his wife lived in

Redding, and there were just about fifty feet or

something between our back yards. I saw my
brother and his wife every day. They were both in

good health, just as good as they could be.

"Q. Do you know that Mrs. Flagg, George

Halcomb, your brother, and Ida May, and the

baby got in the aeroplane, that day that they

took a ride in the cal)in plane?

A. I took them up in my car.

Mr. WULFF: T o])ject to that as entirely

inunaterial ; that was tlie three generations

going up.

The COURT: I think so, but 1 will over-

1-11 !<> it just the same.

A. 1 drove tliem up there in our car." [94]



vs. Amos Halcomh 109

The plaintiff then introduced in evidence the ori-

ginal policy of life insurance, which was admitted

in evidence and marked Plaintiff's Exhiint No. 2.

The plaintiff rests.

The defendant then moved the Court for a non-

suit upon the grounds that it was not shown by any

evidence whatsoever either offered in the case, or

by such matters that the Court could take judicial

knowldge that the decedent George E. Halcomb was

a fare paying passenger, or within the terms of the

policy which would entitle the rei^resentatives of the

beneficiary to collect the insurance; and on the

ground it appeared that there was no contractual

right whatsoever between George R. Halcomb and

the pilot, or any one else, and that consequently the

provision of the policy, namely, of a fare paying

passenger was not shown to exist by any evidence

direct or implied, or by any deductions therefrom;

and on the further grounds that the plaintiff had

failed to make out a case in any degree for doul)le

indenmity. The defendant's moticm for a nonsuit

was denied, and exception noted.

The defendant then introduced into evidence the

Air Commerce Regulations ado])ted !)>' the Suited

States of America, Department of Commerce, ef-

fective December 31, 1926, with cci-tain sections

indicated as amended and effective March 22, 1927;

and to the section in effect Jul>' 1, 1927, calling par-

ticular attention to Subdivision I) of Section 62,
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page 28, wliicli whole section is relative to the privi-

leges and restrictions of licensed pilots, which are

as follows

:

"(a) Transport pilots may pilot any type of

licensed air craft, but shall not carry persons

for hire in licensed air craft other than in con-

ventional types [95] of heavier than air craft

and within the classes specified in their license.

Transport pilots shall demonstrate their ability

to navigate land planes, sea planes, or both in

one or more of the weight, classes set forth

below,— (b) Limited commercial pilots shall

have all of the pi'ivileges conferred and be snb-

ject to all of the restrictions imposed upon

transport pilots, except that they shall not, for

hire, instruct students in the operation of air

craft in flight and they shall not pilot air craft

carrying persons for hire outside of the areas

mentioned in their licenses, (c) Industrial

pilots may pilot any type of licensed air craft

not carrying persons for hire, but shall not

pilot unlicensed air craft carrying either per-

S(>ns (»i- property for hire; (e) Private pilots

not designated as students may pilot licensed

air craft, but shall not carry persons or prop-

erty for hire in licensed or unlicensed air craft.

I*ri\a1(' ))il()ts designated as students are li-

censed only f'oi- tlie purpose of piloting licensed

u\v <Tafl.^"

Tlic (Icfcndanl tlu'ii offered in evidence a certified

copy of llic license which w^as issued to Ollie TJose
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on March 7, 1931, known and designated as a pri-

vate pilot's license, expiring March 15, 1932, and

extended to March 15, 1933, upon which license it

is provided: "This certifies that the pilot whose

photograph and signature appear hereon is a pri-

vate pilot of 'Air Craft of the United States'. The

holder may pilot all types of licensed air craft, but

may not for hire, transport persons or property,

nor [96] give piloting instructions to students."

Said license was admitted in evidence and marked

Defendant's Exhibit No. 3.

It was thereupon stipulated in open court hy and

between counsel for plaintiff and defendant that the

liability of the defendant to the plaintiff, under the

principal or single indemnity clause of the policy,

is 11,929.20. Thereupon, the defendant introduced

in evidence a loan certificate and assignment of

policy, which was admitted in evidence and marked

Defendant's Exhibit No. 4.

TESTIMONY OF C. II. DOBBINS,
FOR DEFENDANT.

C. H. Dobbins was then called and sworn as a

witness on behalf of defendant, and testified as

follows:

Direct p]xamination

by Horace B. Wulff, P]sq., of (\)unsel for Defendant.

In the year 1932 I was the manager of ]\Ietropoli-

tan Life Insurance Company at Chico, California.
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My territory embraced all of Tehama County, in-

cluding Redding.

In September, 1932, I had occasion to confer with

Mr. L. C Smith, attorney for Amos Halcomb, as

administrator of the estate of George R. Halcomb,

and at that time I tendered to him the payment due

under the single liability clause under the policy of

George R. Halcomb. This tender was made in the

form of a certified check of the Metropolitan Life

Insurance Company. Mr. Smith made no objection

to the amoimt set forth in said check, nor did he

object to the fact that the offer was not made in

currency, or other legal tender. Mr. Smith accepted

the check and retained it in his possession until he

found out that we wouldn't pay full indemnity, then

he asked me to return the policy [97] as he intended

to siie the company. Later I returned the policy to

him with a copy of the death claim papers. The

tender, in accordance with my records, was made

on Septeml)er8, 1932.

Cross-examination

by L. C. Smith, Esq., of counsel for Plaintiff.

I was at Mr. Smith's office three different times.

On llic flist visit, Mr. Smith gave me the policy with

the completed death claim papers, which I retained

until ^Ii-. Smitli asked that the same be returned

to h\\\\, w liicli was (n September 8th, and the papers

were returned to him on September 12th. Mr. Smith

did not give me a receipt for the check as full pay-
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ment for the policy, because we considered the

policy as a receij^t. I left the check with Mr.

Smith, and at Mr. Smith's request I said I would

return the policy.

It was stipulated between counsel that at the time

of these conferences between Mr. Dobbins and Mr.

L. C. Smith, Mr. Smith was the attorney for Amos
Halcomb, as administrator of the estate of George

R. Halcomb, deceased.

Questions by the Court:

The first time I called on Mr. Smith was ap-

proximately July 15th, and the death occurred on

July 7th. On my first visit the papers for the death

claim were not completed, and Mr. Smith was not

authorized to complete the papers, but he had to see

the father of the deceased George Halcomb to have

the papers completed, and my call on July loth was

for the purpose of completing the claim papers. I

judge I called again the middle of August, when

Mr. Halcomb had been appointed administrator of

the estate, the first time he was authorized to com-

plete these papers. It may have [98] been the last

of August when I called to get tlie completed claim

papers. I called again on the 8th of September, and

offered a company check in payment of tlie contract,

which was a certified check for $1,929.20, which was

the full amount on the single indemnity provision

of the policy.

The defendant offered in evidence llie c(>rtiH<'(l

check payable to Amos Halcomb, administrator of
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George R. Haleonib, deceased, which was admitted

in evidence and marked Defendant's Exhibit No. 5.

Tlie Court continued to question the witness.

When I called on Mr. Smith to deliver said check

there was quite a long discussion between tis about

the double indemnity provisions of the policy. The

check was left with Mr. Smith after said discussion,

aiid he had asked me to return the policy. I did not

have the policy with me at that time ; it was in the

head office at San Francisco. The check was left

with Mr. Smith until I returned with the policy,

some time in the middle of the w^ek following, ap-

proximately September 15th, and I got the check

back when I gave Mr. Smith the policy. The policy

is a contract which must be surrendered to the com-

pany befoi'e payment will be made.

The plaintiff did not at first claim double in-

demnity. When the first payment was made out,

there was nothing submitted to the company so far

as evidence is concerned, of a fare paying passenger

upon which they had a claim for double indemnity.

There were two or three discussions had with Mr.

Smith. The first discussion that I had with Mr.

Smith was over who was to be the administrator

of flic estate so that I could conqjlete the claim

papers. I tendered the certified check to Mr. Smith

and he refused to accept it, but he retained tlie

check until 1 could retuiMi the [99] policy to him.

The defendant rests.
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The plaintiff then interi30sed a motion for a di-

rected verdict on ])ehalf of the plaintiff with the

reservation that if the motion was denied, then the

case be permitted to go to the jnry, which motion

was denied by the Conrt, and exceptions noted. The

defendant then interposed a motion for a directed

verdict on behalf of the defendant with like reser-

vation, which said motion for a directed verdict in

favor of the defendant was denied, and exceptions

noted.

The Court then announced that it would cause

to be submitted to the jury, by way of special issue

or verdict, the only question of fact in the cause,

to-wit, "Was there an implied contract between the

pilot Ollie A. Rose and George E. Halcomb for the

payment of a fare ? Yes or no.
'

'

Thereupon the case was argued by the respective

comisel, and the Court proceeded to instruct the

jury. Thereupon the defendant in open court, then

and there requested the Court to instruct the jury

as follows

:

DEFENDANT'S PROPOSED INSTRUC-
TION NO. 1.

You are hereby directed to render your verdict

in favor of the plaintiff, Amos Halcomb, as Ad-

ministrator of the Estate of George R. Halcomb,

also known as George Raymond Ilalcomli, deceased,

and against the defendant, Metropolitan Life Insur-

ance Company, a corporation, in the sum of Nine-

teen Hundred Twenty-nine and 20/lOOths Dollars

,929.20), and no more.
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If tl^o foregoing instruction is refused, the de-

fendant, ^Metropolitan Life Insurance Company,

hereby requests the Court to give the following

alteriuitive instructions: [100]

DEFENDANT'S PROPOSED INSTRUC-
TION NO. 2.

The jury is instructed that in civil cases the affir-

mative of the issue nuist be proved, and where the

evidence is contradictory, the decision must be

made according to the preponderance of the evi-

dence.

C. C. P. 1835.

DEFENDANT'S PROPOSED INSTRUC-
TION NO. 3.

Tlie plaintiff sets forth in his complaint that the

defendant, on the 13th day of April, 1928, issued its

policy of life insurance to George R. Halcomb,

wherein the defendant agreed that upon receipt of

due proof of death of said George R. Halcomb, and

upon the surrender of said jiolicy, it would pay

to the beneficiary of said George R. Halcomb, to-wit,

the Administrator of the Estate of George R. Hal-

comb, deceased, the sum of Two Thousand Dollars

($2,000.00), and that said policy of insurance also

provided that, upon receipt of due proof of death

of said George R. Halcomb as a result of bodily in-

juries siislaincd wliile riding in an aeroplane as a

fare i')aying passenger, the defendant agreed to pay,

in addi1i<.ii In tlic M\v(. Mlionsand Dollars ($2,000.00)
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hereinabove mentioned, an additional snni of Two
Thousand Dollars ($2,000,000). The complaint al-

leges that on or about the 7th day of July, 3932,

said George R. Ilalconib died from injuries sus-

tained while riding in an aeroi)lane as a fare i^aying

passenger, and said plaintiff, as Administrator of

said decedent, seeks by his said comi^laint the re-

covery of the sum of Four Thousand Dollars

($4,000.00). The answer of the defendant admits

the execution of the policy and admits its obligation

to pay to the Administratoi' of the Estate of said

decedent, the sum of Tavo Thousand and Eight and

29/lOOths Dollars ($2,008.29), including accrued

dividends on said policy and interest to date of the

tender [101] of payment of principal indemnity,

less, however, the smn of Seventy-nine and

09/lOOths Dollars ($79.09), which said sum is

averred to be the principal and interest of the in-

debtedness due, owing and unpaid by the said in-

sured to the defendant pursuant to the terms of said

policy of insurance, or the sum of Nineteen Plun-

dred Twenty-nine and 20/l()0ths Dollars ($1,929.20),

and it is denied by said answer that said decedent

died as a result of bodily injuries sustained while

riding in an aeroplane as a fare paying passenger,

and said answer fui'ther denies all lia])ility undtn-

and pursuant to the double liability provision of

said policy.

The plaintiff and tlie defendant concech' tlial the*

sum of Nineteen Ilundi-ed Twenty-nine and

20/lOOtlis Dollars ($1,929.20) is the anioinit owi'ig
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by dcfondaiit to plaintiff upon the single liability

provisions of said policy, and therefore, by said ad-

missions of the parties, the plaintiff, in any event,

is entitled to a verdict at your hands in the sum of

Nineteen Hundred Twenty-nine and 20/lOOths Dol-

lars ($1,929.20), and you are further instructed that

there is hut one question or issue to be decided by

you, and that is, whether or not said plaintiff is en-

titled to recover from the defendant the additional

sura of Two Thousand Dollars ($2,000.00) by and

through the provision of said policy of life insur-

ance wherein the defendant agreed to pay to the

beneficiary of said deceased insured said additional

sum, upon due proof of the death of said insured as

the result, directly and independently of all other

causes, of ])odil.v injuries sustained through exter-

nal, violent and accidental means while riding in an

aeroplane as a fare paying passenger; that all the

instructions to be given by this Court to you will

be directed solely to this issue and question last

above stated. [102]

DEFP]NDANT'S PROPOSED INSTRUC-
TION NO. 4.

You are instructed that in the event you find that

no fare was paid or agreed to be paid by said

(ieorge K. llalcomb to Ollie A. Rose, the pilot and

owner of the aeroplane in (|uestion, in considera-

tion of th(» said transportation of said George R.

Ilalcoiiih ill s.-ii(i aeroplane, tlien and in that event, I

dii-ect vdii thai llic plaintiff is not entitled to re-
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cover under and i^ursuant to the dou])le indemnity

clause set fortli in said jDolicy of life insurance and

that you must return your verdict in favor of the

plaintiff and against the defendant in the sum of

Nineteen Hundred Twenty-nine and 20/lOOths Dol-

lars ($1,929.20), and no more.

DEFENDANT'S PEOPOSED INSTRUC-
TION NO. 5.

The testimony and evidence in this case estah-

lishes that Ollie A. Eose, the pilot of the aeroj^lane

in which George E. Halcomb was killed, was pos-

sessed of a private pilot's license at the time of the

accident which resulted in the death of said George

R. Halcomb, and that, as such private pilot, said

Ollie A. Eose was prohibited by the law of the

United States of America and the State of Califor-

nia from carrying persons or property for hire.

You are instructed that the law presumes, in the

absence of evidence to the contrary, that a person

is innocent of wrong and that the ordinary course

of ])usiness has been followed and that the law has

been obeyed. Therefore, in tlie absence of evidence

to the contrary, it is presumed that said Ollie A.

Rose obeyed the aii- commerce regulations of the

United States I)ei)artment of Commerce and did

not accept compensation for the aeroplane flight on

which George E. Halcomb was killed, and therefore

George E. Halcomb was not a fare paying pas-

senger. [103]
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DEFENDANT'S PROPOSED INSTRUC-
TION NO. 6.

The Court instructs the jury that, as a matter

of h\w\ in this ease there is no burden on the de-

fendant to disprove the aUegations of phiintiff's

compkiint; that the burden of proving such allega-

tions rests upon the party alleging the same, and

in this case the burden rests upon plaintiff to estab-

lish his case and to prove all the allegations of the

complaint (except those allegations admitted by

the answer) by a preponderance of the evidence, and

if you find that the weight of the evidence bearing

on the whole case is in favor of the defendant, or

that it is evenly balanced, then the plaintiff can

recover a verdict at your hands in the sum of Nine-

teen Hundred Twenty-nine and 20/lOOths Dollars

($1,929.20), and no more, which is the amount the

defendant admits is due and payable to plaintiff

under the terms of said policy.

DEFENDANT'S PROPOSED INSTRUC-
TION NO. 7.

The plaintiff sets forth in his complaint that

George R. Halcomb was a fare paying passenger

in an aeroplane at the time he sustained the injuries

which resulted in his death. The defendant. Metro-

politan Life Insurance Company, denies that George

R. Ilalcomli was a fare paying pass(^nger in an aero-

plane at tlic tijtie he sustained the injuries whicli

resulted in his dcalli. The plaintiff' having the affir-

mative of this issue, it becomes necessary for him
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to prove his allegation by a preponderance of the

evidence, in order to entitle him to a verdict at yonr

hands in excess of said sum of Nineteen Hundred
Twenty-nine and 20./100ths Dollars ($1,929.20), and

you will render your verdict for the plaintiff in the

sum of Nineteen Hundred Twenty-nine and

20/lOOths Dollars ($1,929.20), and no more, unless

from a consideration of all of the evidence bear-

ing [104] on the matter you shall be convinced by

a preponderance of the evidence that, at the time

of the aeroplane accident in which said George R.

Halcomb sustained the injuries which resulted in

his death, said decedent was riding therein as a fare

paying passenger.

DEFENDANT'S PROPOSED INSTRUC-
TION NO. 8.

You are hereby instructed that you cannot infer

in this case that the decedent George R. Halcomb

paid fare to Ollie A. Rose, for the aeroplane flight

involved in this case, from the fact that the said

Ollie A. Rose on a prior occasion violated the law

which prohibited him from accepting fare oi' com-

pensation from any person for conveying him in his

aeroplane, or, in other words, the fact that the

said Rose may have accepted fare or compensation

on another occasion, which he had no legal right to

do, will not justify any inference that he collected

fare or compensation from the said George R. Hal-

comb for the flight in question. To the contrary, I

hereby instruct you that in the event you find that



122 Metropolitan Life Ins. Co.

there is an absence of evidence as to Avhetlier a fare

Avas charged or paid by Halconib to Rose for said

transpoi-tation in the aeroplane in question, it must

be presumed by you that said Ollie A. Rose obeyed

the hiw and did not accept compensation for the

aeroplane flight on which the said George R. Hal-

comb was killed.

Thereupon the plaintiff in open court, then and

there requested the Court to instruct the jury as

follows

:

PLAINTIFF'S INSTRUCTION NO. 1

You are instructed that when two persons perish

in the same calamity, such as a wreck, a battle, or a

conflagration, and it is not shown who died first,

and there are no particular [lO;!] circumstances

from which it can be inferred, survivorship is pre-

sumed from the probabilities iesultin,i»' from the

strength, age and sex a»s follows:

If both be over fifteen and under sixty, and the

sexes be different, the male is presumed to have

survived.

PLAINTIFF'S INSTRUCTION NO. 2

You are instructed that the law do(>s not recpiire

demonstration; that is, such a degree of proof as,

exchiding possibility of error, ])roduces absolute

certainty; because such proof is rarely possible.

Moral certainty only is required, or that degree of
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proof which produces conviction in an unprejudiced

mind.

PLAINTIFF'S INSTRUCTION NO. 3

Indirect evidence is that which tends to establish

the fact in dispute by proving another, and which,

though true, does not of itself conclusively estab-

lish that fact, but which affords an inference or pre-

sumption of its existence. For example: a witness

proves an admission of the party to the fact in dis-

pute. This proves a fact, from which the fact in

dispute is inferred.

PLAINTIFF'S INSTRUCTION NO. 4

Indirect evidence is of two kinds: Inferences;

and Presumptions

:

An inference is a deduction which the reason of

the jury makes from the facts proved without an

express direction of law to that effect.

A presumption is a deduction which the law ex-

pressly directs to be made from particular facts.

[106]

PLAINTIFF'S INSTRUCTION NO. 5

An inference must be founded

:

L On a fact legally proved; and,

2. On such a deduction from that fact as is war-

ranted by a consideration of the usual propensities

or passions of men, the particular propensities or

passions of the person whose act is in question, the

course of business, or the course of nature.
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PLAINTIFF'S INSTRUCTION NO. 6

The law does not require in all eases direet evi-

dence of a fact in dispute. The law reeoi»iiizes the

force of direct evidence which tends to establish

such fact by proving another, which though not in

itself conclusive, affords an inference or presump-

tion of the existence of the fact in dispute.

Presumptive or circumstantial evidence is admis-

sible in civil cases. When direct evidence cannot l)e

produced, the minds will form their judgments on

circumstances.

So, in this case it is not necessary that the plain-

tiff produce direct evidence that the decea»sed was a

fare paying passenger as alleged in the complaint,

but such fact may be inferred from all of the cir-

cumstances in the case.

PLAINTIFF'S INSTRUCTION NO. 7

You are instructed that the law presumes that the

ordinai'y course of business has l)cen followed.

This is a disputable presumption and may ])e con-

troverted (ui other evidence.

PLAINTIFF'S INSTRUCTION NO. 8

Y<)U are instructed that evidence may be given as

to any f;\ct from whicli llie facts in issue may be

presumed oi* arc logically inferable. [107]

PLAINTIFF'S INSTRUCTION NO. 9

You are instructed as to wdiether there was an im-

plied contract that the deceased was to pay fare for

the use of llie aii-plane may be inferred from the

cii-cnmstances attending the transaction.
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PLAINTIFF \S INSTRUCTIOX NO. 10

You are instructed that where one performs ser-

vices for another at the other's special instance and

request and there is no agreement with respect to

compensation, the law will imply an agreement to

pay what the services are reasonably worth.

The making of an agreement may be inferred

b}^ proof of conduct, as well as by proof of the use

of words.

PLAINTIFF'S INSTRUCTION NO. 11

You are instructed that where one performs for

another with the other's knowledge, a useful service

of a character usually charged for, and the latter

expresses no dissent or avails himself of the service,

a promise to pay the reasonable value of the ser-

vice is implied.

And thereupon the Court instructed the jury as

follows

:

INSTRUCTIONS OF THE COURT TO THE
JURY

It now becomes the duty of the Court to instruct

the jury on the law of this case, and it becomes the

duty of the jury to apply the law thus given to

them, to the facts before them. [108]

The jury are the sole judges of the facts—It is

the duty of the jury to give uniform consideration

to all the instructions herein given, to consider the

whole of the evidence and not a i)art thereof, to-
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getlier, and to accept such instructions as a correct

statement of the law invoh'ed.

In civil cases the affirmative of tlie issues must l)e

proved ; the ailfirmative here is upon the plaintiff,

and upon the X)laintiff therefore, rests the burden

of proof. You are the exclusive judges of tlie weight

and sufficiency of evidence. Evidence is satisfactory

which ordinarily produces a moral certainty or con-

viction in an unprejudiced mind. Such evidence

alone will justify a verdict. When the evidence in

your judgment is so equally l)alanced in weiti^ht and

quality, effect and value, that the scales of proof

liang even, your judgment should be against the

j^arty upon whom rests the burden of proof.

You are to decide this case ui)on the evidence

adduced, subject to the instructions of the court,

and upon the evidence alone, which means in part

you are not swayed by sympathy ; it means you will

not be wan-anted in using sympathy for the pur-

pose to put a strained construction either on the

facts or the law; you should not be i)rejudiced. of

course, to any extent, and I know you will not be

against the defendant because it is a corporation.

All })ersons, including corporations, insurance cor-

porations are entitled to exact justice. The plaintiff

sets forth in his complaint that the defendant on

or about the thirteenth day of Ai)i'il, 1928, issued

its policy of life insurance to (Jeorge R. Ilalcomb,

wherein the defendant agreed that upon receipt of

due proof of death of the said (leorge R. Halcomb,

nnd upon llic sui-i'cnder of said policy, it would pay

to the beneficiary of (leorge R. Halcomb, [109] the
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sum of Two Thousand Dollars ; and that said policy

of insurance also provided that upon the receipt of

due proof of death of the said George R. Halcomb
as a result of bodily injuries sustained while riding

in an aeroplane as a fare paying passenger, the de-

fendant agTeed to pay in addition, two thousand

dollars.

The answer of the defendant admits the execu-

tion of the policy and admits its obligation to pay

to the administrator of the estate of the said de-

cedent, the sum of $2008.29, less a certain amount

with which we are not here concerned.

The plaintiff and the defendant concedes that the

sum of approximately $1929.20 is the amount owing

by the defendant to the plaintiif upon the single

liability provisions of said policy ; therefore by said

admissions of the parties, plaintiff is entitled to

judgment for that amount.

You are further instructed that there is but one

question or issue to be decided by you, and that is

whether or not said plaintiff is entitled to recover,

and that is the fact whether or not said plaintiff is

entitled to recover from the defendant the addi-

tional siun of Two thousand dollars by and through

the provision of said policy wherein defendant

agreed to pay the beneticiary of said decedent said

additional sum upon due proof of death of said

decedent of said insured by accidental means while

riding in an aeroplane as a fare paying passenger.

You are also instructed all instructions to be given

by the court are to be directed solely to this issue

in question.
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The evidence in tliis case esta])li.shes that Ollie A.

Rose, the pilot of the aeroplane in which Oeorj>e R.

Halconil) was killed, was possessed of a private

l)ilot's license at the time of tlie accident which

resulted in the death of said George R. Halconib,

[110] and that such pilot, Ollie A. Rose was pro-

hi])ited by the laws of the United States of America,

and the State of California from carrying persons

or property for hire.

You are instructed that the law presumes in the

absence of evidence to the contrary, that a person is

innocent of wrong, and that the ordinary course of

business has been followed, and that the law has

been obeyed. This presumption is to ])e considered

with all the other evidence in the case, to determine

whether or not George R. Halcoml) was a far pay-

ing passenger in the ^\^:'ecked aeroplane.

Indirect evidence is of two kinds; inferences; and

presumptions. An inference is a deduction which

the reasoning of the jury makes from the facts

proved, without an express direction of law to that

effect. A presumption is a deduction which the law

expressly directs to l)e made upon the particular

facts.

A contract may be made either by express agree-

ment, or by implication. An implied contract arises

wlien one party renders services in expectation of

rcnumeration, and the other party knowing of such

expectation, receives the benetits of the services. In

such cases the law implies a promise on tlic part of

liiiM who i-cccives the benefit, to pay for the same.
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Presumptive or circimistaiitial evidence is ad-

missible in civil cases. In this case it is not necessary

that the plaintiff joroduce direct evidence that the

deceased was a fare paying passenger, as alleged in

the complaint, 1)ut such fact may be inferred from

all the circumstances in the case.

The only question for you gentlemen of the jury

is to decide whether or not George R. Halcomb, the

deceased, was a passenger for hire on the aeroplane,

the destruction of which caused his death—there is

no direct evidence upon this question—[111] the evi-

dence on this subject on which you must draw your

conclusion is brief. Mrs. Rose, the pilot 's wife, heard

all the conversation between Halcomb and her hus-

band with reference to the flight to go and look for

Halcomb 's brother who was lost. Nothing was said

about pay—she said her husband had carried vir-

tually hundreds of passengers without pay, and she

never knew her husband before accepting pay for

taking up passengers. In this connection you may
consider also the fact that Rose was not a licensed

transport pilot, although the presumption is he did

not take up passengers for hire in violation of the

regulations of the Department of Commerce. The

evidence relied on by plaintiff is that upon one

occasion the pilot had taken up the deceased and a

younger brother for tive mimites and had charged

three dollars for it ; that about two weeks after this

occasion, and two and a half months before the acci-

dent, the deceased and other members of his famil.\'

went up for a flight in the plane owned by the Rose

Brothers and paid a fee for it; the pih)t in this case
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\va.s a licensed transport pilot employed by Rose

Brothers. This was known as the three generations

flight. There is no evidence that the deceased knew
that Rose had no right to take np passengers for

hire. From these facts and circumstances you tmi'^t

decide whether or not there was an implied contract

that the deceased would pay Rose for taking liiin up

in the plane to search for his brother.

Tt is for you gentlemen of the jury to say, from

all the evidence in this case, whether there was an

implied contract that the deceased was to pay a fare

for the use of the plane.

The parties in this action have agreed upon what

we call a special verdict; therefore if you tind that

there was an implied contract for hire, you should

answer the special verdict ''Yes;" if [112] you find

there was no snch contract, you should answer the

special verdict "No." The special verdict reads, in

])art: "Was there an implied contract between the

pilot, Ollie A. Rose and George R. Halcomb for the

payment of fare ? '

' then the answeV yes or no, then

a space left for that i)urpose. Your tirst duty vdll

1)0 to select a foreman, and you are probably aware

of the fact in the Federal Court even in c\v\\ cases

the ^•erdict of the jury must be unanimous. I have

already said your tirst duty will be to select a fore-

man. Any exceptions to the instructions"?

Mr. HUSTON: We have none, your Honor.

Mr. WULFF: For the record, I would like to

except to the Court refusing to give tlio following

instruction of tlic defendant, and I would like to
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ask, of course, that the proposed instruction be

filed.

The COURT: (After reading instructions to

jury:) Any exceptions to the instructions?

Mr. SMITH : We have none, your Honor.

Mr. WULFF: For the purpose of the record, I

would like to except to the Court refusing to give

the following instructions the defendant proposed,

—I would like to ask that the proposed instructions

be filed.

The COURT: I think that is the usual way.

Mr. WULFF: Then the proposed instructions

are filed as part of the record in this case?

The COURT: Yes.

Mr. WULFF: Defendant's Proposed Instruction

No. 4.—

Mr. HUSTON: Interposing: They are not niun-

bered.

Mr. WULFF : No. 4 on the li.st.

The COURT : I thinly Mr. Huston, that is really

covered by the last instruction I gave,—Yes, 4. [113]

Mr. WULFF: That to the instruction proposed

by defendant, No. 5, as altered by the Court, by in-

serting the language to the effect that the presump-

tion of innocence from all legal wrong must be con-

sidered with all the other evidence and circum-

stances in the case,—To that addition I enter my
exception.

The COURT: I may say in pa.ssing, tluit is llie

law in the State courts, but I think it is not the law

in the Federal courts; but, you have made your oh-
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jection specifically in that case, and yon liave the

])enefit of the objection.

Mr. WULFF: And to defendant's pro^wsed in-

struction No. 6, and defendant's proposed instruc-

tion No. 8, on the ground we have these exceptions,

l)eing- that the instructions are in accordance with

the law and applicable luider the facts of this case.

Now, I would also like to exce])t to the instructions

given by the Court, and prepared and proposed by

the plaintiff; and for convenience, I will refer to the

nunil)ers of the plaintiff's proposed instructions. In-

struction No. 2, pro})Osed ])y tlie ])laintiff in refer-

ence to,—No, I withdraw that, please,—My error.

The COURT: And, Instruction No. 3 was re-

fused.

Mr. WULFF: Plaintiff's instruction No. 4 was

what I had in mind ; on the ground that this instruc-

tion does not apply here, the only inference to be

drawn,—the only facts rather upon which infer-

ences are drawn, are sul)ject to two conflicting

inferences.

The COURT : No. 5 was refused.

Mr. WULFF: And, plaintiff's instruction No.

f), 1 believe, was given in part; and defendant ex-

ce})ts to the part given.

The (^OURT: No. 7 was refused,—No. 8 was

refused.

Mr. WULFF: Just to niak(> my recoi-d here, if

your Honor please, we except on the ground the in-

struction does not state the law, when dii'ect evi-

dence is iiil i-oduced on a fact in dispute. [114]
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The COURT : 7 and 8 were refused ; 9 was -iven

as modified.

Mr, WULFF: Yes; we would like to except at

this time to plaintiff's instruction Xo. 9, was modi-

fied by the Court, on the general ground no implied

contract is shown, and evidence is aijplical)le in a

case where an illegal contract is involved.

Thereupon the jury retired to consider their spe-

cial verdict, and returned a special ^•erdict as fol-

lows:

"Was there an im})lied contract l)etween the

pilot Ollie A. Rose and George R. Halcomb, for

the payment of fare? Yes."

which said verdict was returned on October 4, 193.^.

Thereupon the case was argued upon the questions

of law% to-wit: Whether or not George R. Halcomb

was a fare paying passenger in the aeroplane

transportation in question, and further, in view of

the fact that Ollie A. Rose was prohibited by law

from transporting passengers for hire or a fare,

could there have been under the law an 'expressed

or implied contract between Ollie A. Rose and

George R. Halcomb for the payment of a fare. Af-

ter due argimient, tlie case was sulnnitted to the

Court for decision.

CONCLUSION.
And now in lurtlierance of justice, and thai right

be done, defendant tenders the foregoing as its bill
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of exceptions in this case to the action of the Court,

and })rays that the same ))e settled, allowed and

signed by the Court.

DATED. June ?>0, 1934.

DEVLIN & DEVLIN & DIEPENBROCK
HORACE B. WULFF

Attorneys for Defendant. [115]

It is hereby stipulated that the above and fore-

going; bill of exceptions is a correct statement of the

evidence adduced at the trial and proceedings had

before the Court, and that the same may be ap-

proved, allowed and settled by the trial Judge as

the bill of exceptions in the above entitled matter,

without further notice to any party hereto, and that

when so approved may be engrossed and tiled in the

Clerk's office and become a part of the record for

the purpose of the appeal in this cause taken by

the Metropolitan Life Insurance Company, a cor-

poration, defendant.

DATED, June 30, 1934.

ARTHUR C. HUSTON
L. C. SMITH

Attorneys for Plaintiff.

I hereby certify that tlie foregoing bill of ex-

ceptions contains all the evidence, witli tlie excep-

tion of tlie exhi])its, all the instructions given by the

Court, all tlie instructions ])ro])osed by the defend-

ant, objections, rulings, exceptions and all proceed-

ings at the trial and is full, true and correct, and is

hereby settled and allowed, and the same has been
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proposed, served and presented and certified within

the time allowd by law.

BATED, July 18th, 1934.

FRANK H. KERRinAX
Judge.

[Endorsed] : Filed Jul. 26, 1934. Walter B. Mal-

ing-. Clerk. [116]

[Title of Court and Cause.]

STIPULATION FOR TRANS.MITTAL OF
EXHIBITS.

It is hereby stipulated by and between the parties

hereto that all exhibits introduced at the trial of the

above entitled cause, to-wit

:

1. Plaintiff's exhibit No. 1, sample form of ticket

used by Rose Air Service;

2. Plaintiff' 's Exhibit No. 2, original policy issued

by the Metropolitan Life Insurance (\)mpany to

George R. Halcoml), insured;

3. Defendant's exhibit No. , the Air Connnerce

Regxilations of the Department of Commerce, effec-

tive December 31, 1926, as amended;

4. Defendant's Exhibit No. 3, private pilot's

license issued to Ollie Rose, dated Mardi 7, 1931 ;

5. Defendant's Exhibit No. 4, loan certificate and

assigmnent of policy;

6. Defendant's Exhibit No. 5, certified check in

the amovmt of One Thousand, Nine Hundred

Twenty-nine and 20/lOOths Dollars ($1,929.20)

;
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mav bo trausiiiitted l)y the Clerk of said United

States District Court to the Clerk of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, in lieu of trauscril)ing and inserting said ex-

hibits in full in the bill of exceptions.

It is further stipulated that an order of Court

ordering the transmittal of said exhibits to the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit ma}- l)e made pursuant hereto.

Dated, June 30th, 1934. [117]

ARTHUR C. HUSTON
L. C. SMITH

Attorneys for Plaintiff:.

DEVLIN & DEVLIN & DIEPENBROCK
HORACE B. WULFF

Attorneys for Defendant.

[Endorsed] : Filed Jul. 26, 1934. Walter B. Mal-

ing, Clerk. [118]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the above entitled Court

:

You will please prepare a transcript of the record

in the above entitled action, to be tiled with the

Clerk of tlie United States Circuit Court of Ap-

])eals for the Ninth Circuit, and to include the fol-

lowing:

1. Kecoi'd on removal from the State Coui-t to

the l'"('(l('i'al Court.

2. Notice of removal.
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3. Amended answer.

4. Special verdict.

5. Memorandum opinion.

6. Judgment.

7. Motion for new trial.

8. Order denying motion for new trial.

9. Petition for appeal.

10. Assignment of Errors.

11. Order allowing appeal.

12. Bond on appeal.

13. Bill of exceptions.

14. Stipulation transmitting original exhibits.

15. Praecipe for transcript of record.

Said transcript to be prepared as required by law

and the rules of the United States Supremo Court

and the United States Circuit Court of Appeals for

the Ninth Circuit, and thereafter to be transmitted

to said Circuit Court of Appeals for the Ninth Cir-

cuit, together with the original citation on appeal.

Dated, June 6, 1934.

DEVLIN & DEVLIN c^^ DIEPENBROCK
HORACE B. WULFF

Attorneys for Defendant and Appellant.

[Endorsed] : Filed Jun. 6, 1934. Walter B. Mal-

ing, Clerk. [119]
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Due aiul personal ^erN'ice hereof by cop}' adniitted

this 7th (hiy of June, 1934.

L. C. SMITH
IirSTON, HUSTON & HUSTON by L. G.

Attorneys for Plaintiff.

[Endorsed]: Filed Jun. 12, 1934. Walter B. Hal-

ing, Clerk.

[Endorsed]: No. 7562. United States Circuit

Court of Appeals for the Ninth Circuit. Metropoli-

tan Life Insurance Company, a corporation, Appel-

lant, vs. Amos Halcomb, as Administrator of the

Elstate of George R. Halcomb, also known as George

Raymond Halcomb, deceased. Appellee. Transcript

of Record. Upon Appeal from the District Court

of the United States for the Northern District of

California, Northern Division.

Filed August 3, 1934.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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No. 7562

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Metropolitan Life Insurance Company

(a corporation),

Appellmit,

vs.

Amos Halcomb, as Administrator of the

Estate of George R. Halcomb, also

known as George Raymond Halcomb,

Deceased,

Appellee,

BRIEF FOR APPELLANT.

STATEMENT.

This is an appeal by the Metropolitan Life Insur-

ance Company, a corporation, defendant (appellant

herein), from a judgment of the United States Dis-

trict Court, in and for the Northern Division, North-

ern District of California, in favor of the plaintiff,

Amos Halcomb, as Administrator of the Estate of

George R. Halcomb, also known as George Ray-

mond Halcomb. deceased, in the sum of $4092.65, plus

interest and costs.



Said judgment was entered pursuant to a verdict

rendered by the jury at the trial of the action, wherein

the plaintiff (appellee herein) sought to recover

against the defendant (appellant herein) for an al-

leged breach in the performance of a policy of life

insurance.

Metropolitan liife Insurance Company issued to

George R. Halcomb its life insurance policy upon his

life, in the principal sum of $2000.00, under date of

April 13, 1928. Said policy provided for two types of

indemnity payments; that is, the smn of $2000.00 to

be paid to the administrator of the estate of said

insured upon receipt of due proof of the death of the

insured, and, secondly, the payment of the additional

sum of $2000.00 under a double indemnity clause upon

receipt of due proof of the death of the insured, **as

the result, directly and independently of all other

causes, of bodily injuries sustained through external,

violent and accidental means, provided * * """

(6) tJwt

death shall not have resulted from bodily injuries sus-

tained ivhile participating in aviation or aeronautics

except as a fare paying passenger, * * *." (R. 27-28.)

(Italics ours.)

George R. Halcomb died July 7, 19:52 (R. 1) and the

appellant has been at all times, and still is, ready and

willing to pay the amount due under the single in-

denmity clause of said policy, and has tendered to the

appellee the amount due, owing and payable there-

under, which said appellee has refused to accept. (R.

112.)



The sole question in the case is the right of the

appellee to recover under the double indemnity clause

hereinabove set forth.

George R. Halconib met his death \mder the fol-

lowing facts and circmnstances

:

Ollie Rose owned two aeroplanes which he used in

coimection with his business of commercial aviation

in the City of Redding, California. (R. 96.) Ollie

Rose possessed a private pilot's license (R. 102, 111),

as required by the Regulations of the Department of

Commerce (Section 46, Subdivision (e) of Air Com-

merce Regulations), which license permitted him to

operate a licensed aeroplane for the transportation

of persons gratuitously, but not for hire. In the

conduct of his commercial aviation business he em-

ployed a pilot, who possessed a transport pilot's li-

cense, for the purpose of operating aeroplanes carry-

ing persons for hire. (R. 102.) Rose, to the knowl-

edge of his wife, did not haul or carry passengers in

aeroplanes for fare, but in all such transportation for

hire the plane was operated by Lund, the transport

pilot in the employ of Rose. (R. 102.)

On the 7th day of July, 1932, the brother of George

R. Halcomb was lost -in the woods in the vicinity of

Redding for a period of time, and various unsuccess-

ful searching parties had been organized for the

purpose of locating said person. At about twenty

minutes of two on the afternoon of July 7, 1932, said

George Halcomb called at Rose's home, and Halcomb

stated to Rose, in the presence of Mrs. Rose: ''You

know my broth(^r is lost, and I came down to see if



you would take me up in the plane, I thought we

niiu'ht be able to see him up from the air". Rose re-

plied: "Sure, I will do anvthinii: 1 can, anything mi-

der God's heaven I can do to help you, I am willing to

do it". Rose then said: ''When do you want to go,

George?" To which Halcomb replied: ''As soon as

possible". It was then arranged by said parties to

meet at the airport at two o'clock. (R. 101.); Hal-

comb then turned and went back to his automobile.

Halcomb and Rose met at the air field and started the

flight during which the aeroplane crashed, resulting

in the death of both Halcomb and Rose. There were

no other negotiations between Halcomb and Rose of

and concerning that flight, other than above stated.

The question is whether, under the foregoing facts,

there was an express or implied contract for the

carriage of Halcomb on that flight for a fare, or, in

other words, was Mr. Halcomb a "fare paying pas-

senger" within the meaning of that j)hrase as set

forth in said policy of life insurance.

The Air Commerce Act, Title 49 U. S. C. A., Sec-

tion 181, provides that "it shall be unlawful, * * *

to serve as an airman * * * without an airman cer-

tificate or in violation of the terms of any such cer-

tificate", and said section also provides for jienalties,

etc., for the violation of any of the Regulations of the

Department of Commerce. The Air Commerce Act

(Section 173 of 49 U. S. C. A.) also provides that

the Regulations of the Depai*tment of Commerce shall

have the force of law.



The State of California (1929 Statutes, pages 1874-

1877) adopted the Air Commerce Regulations of the

Department of Commerce as the law of the State of

California, and it was therein provided that a viola-

tion thereof shall constitute a misdemeanor, punish-

able by fine or imprisomnent.

The pilot Rose had a private pilot's license which

entitled him to take up passengers as guests, but

prohibited him from transporting passengers for a

fare or consideration. (R. 110.) In view of the law

hereinabove set forth, the question of law arose

whether or not the decedent Halcomb was or could be

a fare paying passenger in an aeroplane piloted by a

pilot prohibited from transporting passengers for

hire.

The defendant (appellant herein) made its motion

for a nonsuit, which was denied, and later made its

motion for a directed verdict, which was denied. The

Court, in denying the same, held that if there was a

contract by Rose to carry Halcomb as a passengei' for

a fare or for hire, such contract of carriage was illegal,

being maUtm prohibitum, and therefore Rose could

not have enforced the purported implied contract for

the payment of a fare. But the C^ourt further held

that because the contract was "merely malum pro-

hihitum, it did not mean, however, that the contract

itself may not be implied and may not in certain re-

spects be enforceable". (R. (ifi.)

Based upon that holdinu' said Disti'ict Court sub-

mitted to the jury, in the form of a special verdict,

the following:



*'Was there an implied contract between the

pilot OUie A. Rose and George R. Halcomb, for

the payment of fare*? (Answer *Yes' or 'No'.)"

(R. 64.)

The juiy returned the said special verdict with a find-

ing- of ''Yes".

The trial Court thereafter reserved for its ruling

the question of law of whether or not a contract could

be implied when the subject-matter thereof was il-

legal, which matter was argued and submitted upon

briefs. Thereafter, the Court filed its memorandum
opinion holding that the plaintiff is entitled to a

judgment for $4092.65, with interest at 31/0%, as pro-

vided in the policy, from the date of the death of the

insured less the indebtedness due from said insured

to said insurance company upon the policy, together

with costs of suit. Judgment was entered in con-

formity with said special verdict of the jury and the

opinion of said Court, from which judgment this ap-

peal was perfected.

QUESTIONS INVOLVED.

1. Whether the deceased was a "fare paying pas-

senger".

2. Whether a contract can be implied where the

subject-matter thereof is illegal.

3. Whether a contract can be enforced where the

subject-mattei' thereof is malmn prohibitum and not

malum, in se.



4. Whether the Court erred, in admitting the testi-

mony of the witness, Daniel Franklin Halcomb, over

the objection of the defendant, to the effect that his

brother had some three months prior to his fatal flight

paid Mr. Rose $3.00 for a fliglit in an aeroplane oper-

ated by Ollie Rose.

5. Whether the Court erred in refusing to charge

the jury with the following instructions

:

"You are hereby instructed that you cannot

infer in this case that the decedent George R.

Halcomb paid fare to Ollie A. Rose, for the aero-

plane flight involved in this case, from the fact

that the said Ollie A. Rose on a prior occasion

violated the law which prohibited him from
accepting fare or compensation from any person

for conveying him in bis aer()])lane, or, in other

words, the fact that the said Rose may have
accepted fare or compensation on another occa-

sion, which he had no legal right to do, will not

justify any inference that he collected fare or

compensation from the said Geoi'ge R. Halcomb
for the flight in question. To the contrary, I

hereby instruct you that in the event you find

that there is an absence of evidence as to whether

a fare was charged or paid by Halcomb to Rose
for said trans])ortation in the aei*()])lane in (|ues-

tion, it nmst be ])resumed by you that said Ollie

A. Rose obeyed the law and did not accept com-
pensation for the aeroplane fliuht on which the

said George R. Halcomb was killed." (R. 83-84.)

6. Whether the (\Mii-t ei-i-ed in cliai'ging the .jur\'

as follows:

"The evidence in this case establishes that Ollie

A. Rose, the pilot of the aero])lane in which
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Geor<;o R. Ilaleonib was killed, was possessed of a

private pilot's license at the time of the accident

which resulted in the death of said George R.

Halconib, and that such pilot, Ollie A. Rose was
prohibited by the laws of the United States of

America, and the State of California from carry-

ing persons or property for hire.

You are instructed that the law presumes in the

absence of evidence to the contrary, that a person

is iimocent of wrong, and that the ordinary course

of business has been followed, and that the law

has been obeyed. This presumption is to be con-

sidered with all the other evidence in the case,

to determine whether or not George R. Halcomb
was a fare ])a>'ing passengcM- in the wrecked aero-

plane." (R. 84.)

"It is for you gentlemen of the jury to say,

from all the evidence in this case, whether there

was an implied contract that the deceased was to

pay a fare for the use of the plane." (R. 85-86.)

I.

THE DECEASED WAS NOT A "FARE-PAYING PASSENGER".

The policy in question i)rovides that the beneticiary

is not entitled to the benefit of the double indenmity

Ijro\dsion of said policy in the event that the death

of the insured results "fi-om bodily injuries sustained

while ])articij)ating in aviation or aeronautics except

as a fare paying passenger''.

The words 'M'are paying" as used in the i)olicy, con-

stitute a descri])tive phinse defining tlie kind or class

of* passengers which the ])olicy is intended to desig-
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nate. The use of this language is to be construed in

accordance with the rules applicable to the construc-

tion of contracts. Where there is no uncertainty or

ambiguity in the language of the policy, there is no

occasion for judicial construction, and the rights and

liabilities of the parties must be determined in accor-

dance with the plain, ordinar}^ and popular uses of the

language which they have used in their contracts.

Canton Ins. Office v. Independent Transp. Co.,

217 Fed. 208, 214 (C. C. A. 9th)
;

Imperial Fire Ins. Co. v. Coos County, 151 U. S.

452-463, 38 L. ed. 231.

Further, the intention of the parties at the time

of entering into a contract is a determining factor.

Therefore, from the language of the policy and the

plain intention of the parties, was the insured, at the

time of his death, a fare paying passenger?

The word ''fare" means the rate of charge for the

carriage of passengers (25 ('. J. 670) ; money paid for

voyage or passage. (Bouvier's Law Dictionary.) A
charge is a fixed rate or demand for sei'vices rendered.

Fulmer v. Southern Ry. Co., 45 S. E. 196;

Clark V. Southern By. Co., 119 N. E. 539, at 542.

The word "fare" implies or is defined to be a fixed

charge. It implies or should imply, not only the right

to ride and pay for passage, but the right to cany and

receive compensation for passage. There nuist be a

contract on the })art of the ])assenger to pay a fixed

charge for ])assage, and on the pai't of the cari-iei* to

receive such compensation.
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There is no evidence, and we understand it is con-

ceded by appellee, that the insured made no contract

to pay a fixed charge or fare to Ollie Rose, the owner

and pilot of the aeroplane, for his said transportation.

Nor was any fare paid by the insured or accepted by

the pilot. This being true there can be no basis for a

recovery by the plaintiff (appellee here) in tliis action.

The identical policy form involved in this action was

likewise involved in Padgett v. MetvopoVitan Life hv-

siirance Company, 173 S. E. 903 (North Carolina),

where, also as here, the insured was riding as a pas-

senger in an aeroplane operated by a pilot possess-

ing merely a private pilot's license. The Metropolitan

Life Insurance Company in the above cited case made

the same contention that is made here, that is, that

the plaintiff was not entitled to recover under the

double indemnity clause on the ground that the death

of the insured resulted from bodily injuries sustained

by him while participating in aviation or aeronautics

otherwise than as a fare paying passenger. In denying

recovery to the plaintiff* in that case, the Court said

:

*'A11 the evidence tended to show that at the

time he sustained his fatal injuries, the insured

was participating in aviation or aeronautics. He
was riding in an a('ro])lane, en route from T^in-

colntoii, N. C., to (^harlotte, N. (\ There was no

evidence tending to show that the insured was
a fare-paying passenger. ITe was riding in the

aer()])lane with his (Mii])lover, E. H. Byars Jr.,

who held a Private Pilot's License, issued to him

by the United States Department of Commerce.

It ivas fxpi-essly provided in said license that the

holder thereof teas not authorized to transport
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persons or property, for hire. All the evidence

showed that the insured was riding with his em-

ployer, uxjon the latter 's invitation, and that no

fare was paid or contemplated by either. There

was no error in the judgment dismissing the

action.'' (Italics ours.)

From the above cited rules of interpretation it must

be assumed that the insurer had some sound reason for

using the language "fare paying passenger", which

must be interpreted as intended and according to its

true meaning. The contract undertakes to cover any

death resulting from violence as above described in the

policy, but expressly provides that it does not cover

death resulting from participation in aviation or aero-

nautics, except as a "fare paying passenger". The

reason for this exclusion is because of the great dan-

gers incident to promiscuous flying by and with those

not properly experienced.

The insurer was willing however, to make an excep-

tion to the general exclusion clause in accidents occur-

ring to a fare paying passengei*, because of the com-

parative safety in travel by aeroi)lanes for hire, when

regulated by the Government and the State, and oper-

ated by experienced pilots licensed by the Federal

Government. It is a well known fact that this method

of passage has become comparatively safe.

Surely the policy did not mean that any person who

was not licensed to carry ])assengers for hire can take

up a person, as in tlie instant case, and then such

person successfully contend that he was a "fare pay-

ing i)assenger'*. IT so, the language has no meaning

and the purpose of the insurer in using it is in vain.
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II.

A CONTRACT CANNOT BE IMPLIED WHERE THE SUBJECT-

MATTER IS ILLEGAL.

From the foregoing evidence it is conceded and

held by the Court (see opinion of Court, R. 63, et

seq.) that there was no express contract between

George Halcomb and Ollie Rose w^herein and whereby

Halcomb agreed to pay to Rose a fare for the trans-

portation in the aerophine in question. The evidence

is further undisputed that Halcomb did not pay a fare,

and that there was nothing in said negotiations for the

aeroplane transportation about the payment of a fare.

The plaintift' can consequently recover only if there

was an implied contract by Halcomb to pay a fare to

Rose. The trial Court held, and properly so, that in

the event Halcomb refused to pay a fare, Rose, the

pilot, could not enforce the purported implied contract

or in any manner legally obligate Halcomb to pay such

a fare. (R. m.)

When a contract is made by a party required by

law to have a license before entering into such con-

tract, such contractor cannot compel the other party

to pay the purchase price in the event that such con-

tractor does not possess the license required by law,

and even though the contract has been fully per-

formed by the seller. See:

William Stake d Co. v. Both, 154 N. Y. S.

213;

Miller v. Amman, 145 U. S. 421, 36 L. ed. 759.

The question then remains whether or not the law

will imi)ly a contract when the i:)arties cannot legally
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make an express contract upon such subject-matter,

or, in other words, will the law imply a contract which

is contrary to law. The principle is well established

that a contract will not be implied when the parties

cannot legally make an express contract covering such

subject-matter. This principle is well established in

the State of California, and it suffices to cite the early

and leading case on that question, to-wit, Zottman

V. San Francisco, 20 Cal. 96, in which case the Court

stated (p. 108) :

"The analogy drawn from the obligation of an
individual to pay for work which he accepts, al-

though there has been no previous contract for

its performance, wholly fails to reach the pres-

ent case. Here, neithe]* the officers of the cor-

poration nor the corporation, by any of the

agencies through which they act, have any power
to create the obligation to pay for the work, ex-

cept in the mode which is expressly prescribed

in the charter; and the lair never iw plies an obli-

gation to do that which it forbids the party to

agree to do." (Italics ours.)

The Zottman Case, supra, was approved by this

Court in City of Astoria v. American La France Fire

Engine Co., 225 Fed. 21, at page 26, where this Court

held that where an express contract covering the sub-

ject-matter of an implied contract is void, being pro-

hibited by law, no contract can be implied, or, in other

words, "the law never implies an obligation to do

that which it forbids the party to agree to do".

In Potter v. Florida Motor Lines, 57 Fed. (2d) 313,

at 316, the Court said:
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''It is no (Disivcr to say that the contract is not

one made by the parties, but is one implied by

law. The law will not imply a contract where

from the nature of the case the parties cannot

legally make an e.rpress contract. Simpson v.

Bowden, 33 Me. 549. Bishop says: 'When the

hiw hiys on one a diit}^ to another, it creates a

promise fi-om the former to the latter to discharge

the duty. The limit of the doctrine is that where,

from the nature of the ease, not merely from in-

ability of the party, there could not be a contract

in fact, the law does not undertake to create the

imi)ossible.' Bisho]) on Contracts (2d Ed.) sees.

182-186." (Italics ours.)

Williams Stake d Co. v. Roth, 154 N. Y. S. 213,

involved a case similar in facts and identical in prin-

ciple to the case at bar. In said case there was involved

a statute which prohibited any person from acting as a

public insurance adjuster for hire or from receiving

any money or compensation for services rendered with-

out first procuring a certificate of authority to act as a

public adjuster from the state, and the plaintiff in

that case was employed by the defendant to adjust for

the defendant a certain fire loss; and, further, the

defendant solicited the plaintiff's services. The con-

tract was silent as to any compensation to be paid

for the plaintiff's services. The statute therein in-

volved was analogous to the Air Commerce Regula-

tions of the Department of Commerce herein involved,

in that said statute j)r()hil)ite(l a ])]'oker from acting

as an adjuster for compensation lor a client when

the brokei' ])ossessed no such license, but the law per-

mitted such broker to adjust without compensation.



15

In reference to the right to imply a contract for the

j)ayment of services rendered under the principle of

quantum meruit, the (.^ourt said (p. 215) :

''Where the law e-xpressly forbids a person to

perform services for c(j)npvnsation, hut expressly

permits him to perform them without compensa-
tion, then the law can certainli/ not imply a prom-
ise to pay compensation for such services. There

tvas, consequently, no imj)lied promise to pay for

any services performed at the request of the de-

fendants made on January 2d, * * *." (Italics

ours.)

In view of the fact that the negotiations between

Halcomb and Rose were entirely silent upon the ques-

tion of the payment of compensation for the flight,

and in view of the fact that Rose under a private

pilot's license could legally transport Halcomb with-

out compensation, the law cannot imply a promise

to pay compensation for such service. To the con-

trary, the law nmst imply that the contract, if an}^,

between the parties was a legal contract, that is, an

agreement for transportation without compensation.

The law is a part of and enters into every contract,

and is included in the terais thereof as fully as if the

law were expressly referred to and incorporated in

its terms.

In Burke v. Meyerstein, 94 Cal. Ap[). 349, the Court,

on page 353, stated

:

"Parties are pivsumed to have contracted with

reference to laws in existence at th(^ time the ccm-

tract was made; and when a law affects the

validity, construction, discharge, or enforcement
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of the contract if oifcrs info and forms a part of

it, measuring the obligations of one party and
the rights acquired by the other (citing cases)."

(Italics ours.)

In General Paint Corporation v. Seymour, 124 Cal.

App. 611, 12 Pac. (2d Series) 990, the principle ap-

plicable in this case is declared to be as follows:

"Th(> law formed part of the contract, and it

must be presmned that the parties contracted

with knowledge of that fact."

In Bohzein v. New York Central R. Co., 176 N. Y.

S. 407, quoting from page 410, it was said:

"The shipment was one in interstate commerce,

and the provisions of the Interstate Commerce
Act are to be read into the contract of trans-

portation.
'

'

In the case last quoted, the bill of lading was silent

as to the obligation of the carrier to provide the icing

for the carload of peaches involved. The Court held

that inasmuch as the Interstate Commerce Act, that

is, the Carmack Amendment thereto, provided that the

initial carrier should be liable for transportation, that

it is liable for the icing as a part of the contract of

shipment.

Since neither under the Federal law uov the State

law there could be a fare i)aying passenger except in

an aeroplane operated by an opeiator licensed to

carry ])assengers for fare, the language in the policy,

to-wit, "a fare paying ])ass(Miger", must be read with

regard to the law and to the sanu* extent as if the

provisions of the law above referred to were inserted
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in the policy. In other woi'ds, the expression, *'a fare

paying- jjassenger", as used in the policy, necessarily

means that to constitute such, such passenger must be

in an aeroplane which is operated by a pilot who is

authorized by law to cairy ])assengers for hire.

In Northern P. R. Vo. r. Wall, 241 U. S. 87, 60

L. ed. 905, 907, it is held:

"As this court often has held, the law in force

at the time and place of the making of a con-

tract, and which affect its validity, pei-formance,

and enforcement, enter into and form a i)art of

it, as if they were expressly referred to or incor-

porated in its terms."

If such was not the law, then the ])r()vision of the

double indemnity clause of the policy involved herein

would have no purpose, for the payment of a fare by

itself does not decrease or lighten the risk covered by

the single indemnity provision. On the contrary, flying

with a pilot who is authorized and ])ermitted by law

to collect a fare certainly covers a slighter risk than

riding with a pilot who holds no such transport license.

The law points the reason for the language of the

double indemnity i)rovision of the policy and not the

mere fact of the paying of a fare.

In conclusion, uixm this ])oint, it is clear that tlu»

plaintiff's intestate was not a Tare ])aying passenger,

eithei* iii fact or in law, and therefore the relation-

ship, ui)on wliicli the right to collect muler the double

indemnity clause must be jn-emiscd, was ne\-er cremated,

to-wit, that of a f'ai-e i)aying passenger.
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III.

A CONTRACT MALUM PROHIBITUM CANNOT BE ENFORCED
IRRESPECTIVE OF WHETHER ONE OF THE PARTIES TO

SUCH CONTRACT WAS NOT IN PARI DELICTO.

Conceding for the purpose of argument only that

Halcomb intended to pay a fare or consideration for

said aeroplane excursion, still there would not be

thereby ci'eated a valid and legal contract of trans-

portation under which the relationship of passenger

and carrier could be created. In order for a person

to be a fare paying passenger, it is necessaiy that

there be a contract of carriage, which contract should

have all of the elements necessary for a legal con-

tract.

Section 1550 of the Civil Code of the State of Cali-

fornia provides:

"It is essential to the existence of a contract

that there should be:

1. Parties capable of contracting;

2. Their consent;

3. A laivful object; and,

4. A sufficient cause or consideration."

The purported contract of carriage in the case at

bar was not between parties capable of contracting

nor did it liaA^e a lawful object. The Act of Congress

of May 20, 1926 (Title 49, U. S. V. A., page 24 of

the 1923 Cumulative Annual Pocket Supplement) di-

rects the Secretary of Commerce to make certain regu-

lations ill I'l'f'erence to the registration of aircraft,

and also in reference* to the issuance, suspension and
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revocation of certificates for the operation of aircraft.

Pursuant to said, direction, the Secretary of Com-

merce has made certain i-egulations, copies of which

were introduced in evidence. (R. 109-110.) Particu-

lar reference is made to Subdivision (e) of Section

46 of said Air Commerce Regulations, which provides:

"Private pilots * * * shall not carry persons or

property for hire in licensed or unlicensed air-

craft."

"^

The said Air Commerce Act of 1926 (Title 49, U. S.

C. A., pages 29 and 30 of the 1932 Cumulative Amuial

Pocket Supplement) provides:

"It shall be unlawful "^ * *

(4) To serve as an airman in connection with

any aircraft registered as an aircraft of the

United States, or any foreign aircraft, without

an airman certificate or in violation of the terms

of any such certificate."

As a penalty for such violation, Subdivision (b)

of said Act of Congress provides that a person vio-

lating said sectic^n shall bo subject to a ])onalty of

$500.00.

The State of California has ado])ted all Federal

laws and r(\gulati()iis for the licensing ol' aircraft,

airmen and air navigation facilities. (See Cha])ter

850, Statutes of Califoi-nia Toi- 1929, pages 1874 t.)

1877, both iiichisiv(>.) Said statute of the State of

California, in part, i>i()vides:

"Sec. 5. * * * it shall be unlawl'ul foi- any ju'i--

son to act as an airman in any capacity, except
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that for whicli lie is licensed under the laws of

the United States or any regulations adopted

pursuant thereto.

Sec. (). The cei-tificate of the licensee, required

by section 5 of this act, shall be kept in the per-

sonal possession of the licensee when he is oper-

atinu" aircraft within this state and must be pre-

sented for inspection upon the demand of any

passenger, * * *.

Sec. 8. Any person, firm, association or cor-

poration violating- any of the provisions of this

act, which violation is not herein declared to be

a felony, shall be guilty of a misdemeanor, and

upon conviction thereof shall be fined not more

than one thousand dollars, or imprisoned for not

more than six months, or be subject to both such

fine and imprisoimnent.

"

Ollie A. Rose, as a private pilot, pursuant to the

laws and regulations above set forth, was prohibited

from operating or piloting an aeroplane for the car-

riage of passengers or property for hire. Therefore,

the subject-matter of the contract im])lied by the ver-

dict of the jury and the judgment of the (\)urt cov-

ered a subject-matter prohibit(Hl by both the Federal

and State laws.

It is true that the subject-matter of such contract

was ntdhnn projtibifiim and not nKthtni l)i sc. The

District (\)urt, in its oj)ini()ii, bold that a contract

main ill prnhihifuiu confers certain rights and for cer-

tain puri)oses lias a legal existence, and in sup])ort

of thai holding cites two California cases involving
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the sale of securities which were made in violation of

the provisions of the California Corporate Securities

Act (Blue Sky Law). The cases cited are:

Hemmeon v. Amalgamated Copper Mines Co.,

95 Cal. App. 400;

Becker v. Stineman, 115 Cal. App. 740.

These cases do not hold that contracts for the pui-

chase of securities in violation of the Blue Sky Law
are enforceable in favor of the imiocent party, but, to

the contrary, they hold that such contracts are void

for all purposes and utterly unenforceable by Courts

of law or of equity. But said cases do hold that the

innocent party to said contract may recover from the

party violating the statute, all considerations or things

of value that he has paid or performed under said void

contract, in an action based upon quantum meruit or

^ttosi-contractual principles. An action based ujoon

quantum meruit is not an action upon a contract, but

it is independent entirely of the contract.

In the case of Hemmeon v. Amalgamated Copper

Mines Co., supra, the District Court of Appeal

adopted and quoted from Smith w Bach, 183 Cal.

259. In the hast mentioned case the Coui-t clearly

holds that contracts malum prohibitum are void and

that it is innnaterial whether the thing forbiddeu is

malum in se or malum prohibitunr In that regard

the Court said, on ])age 262:

**The general rule controlling in cases of this

character is that where a statute ))roliibits oi*

attaches a jx'iialty to the doing of an act, the

act is void, and this, notwithstanding that the
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statute does not expressly pronounce it so, and

it is innnaterial ivhether the thing forbidden is

malum in se or merely malum prohibitum. A
statute of this character prohibiting' th(^ making

of contracts, except in a certain manner, ipso

facto makes them void it' made in any other way.

(13 Cyc. 351; 13 Corpus Juris., p. 4:io.) The im-

position by statute of a penalty implies a iDrohibi-

tion of the act to which the penalty is attached,

and a contract founded upon such act is void.

This general rule finds support in the decisions

of this state. {Berka r. Woodward, 125 Cal. 127

(73 Am. St. Rep. 31, 45 L. R. A. 420, 57 Pac.

777), and cases cited; Bentley v. Hurlburt,

supra.)" (Italics ours.)

The Court in said case further held that the pur-

chaser under such illegal contract, if he is not in pari

delicto, may recover the consideration paid under such

illegal contract not upon the basis of enforcing the

illegal contract, but, on the contrary, on the basis that

a contract is implied by operation of law under the

theory of (jnasi-aon'tvacts to prevent the party in pari

delicto from becoming unjustly enriched.

In other words, to i)ermit the purchaser of stock

in violation of the Blue Sky I^aw to recov(M' the pur-

chase price ]^aid does not require an enforcement

of a void or illegal contract, but, to the contrary, it

is necessary, first, that the contract be declared void

and illegal, and being void, the innocent party is

then entitled to recover what he ])aid thereon to pre-

vent the guilty party from becoming unjustly enriched

or to permit him to profit by his own wrong.
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This question has been before the Supreme Court

of the State of California in a later case, to-wit, Pol-

lak V. Staunton, 210 Cal. 656, wherein the Court held,

at page 662:

^'Where stock has been issued without a per-

mit it is void by the terms of the act (sec. 12),

and the purchaser who is ignorant of such un-

authorized issue ma}^ recover payments made by

him on accomit of the purchase price. (Citing-

cases.) An action for money had and received

is an appropriate proceeding in tvhich to obtain

relief. (Citing cases.)" (Italics ours.)

On page 665 said Court states that the recovery of

the purchase price so })aid by such innocent pur-

chaser does not require such innocent party to en-

force an illegal transaction, but that recovery is based

upon gnfl.s'/-contractual principles. In that connec-

tion, the Court said:

''The action for money had and received is

based upon an implied promise which the law

creates to restore money which the defendant in

equity and good conscience should not retain. The
law implies the ]jromise from the receipt of tlie

money to prevent unjust enrichment. The mea-

sure of the liability is the amount received."

Said Court, on page 66.3, further said in this res])ect

:

''Plaintiff could not by his conduct ratify or

impart validity to the void contract and void

stock. As said by the court in Reno r. Anicri-

can Tee Machine Co., 72 Cal. App. 409 (2:^,7 Piw.

784) : 'SucJi (I contract han no Icf/al existence for

any purpose and neither action nor inaction of
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a party to it can validate it and no conduct of a

party to it can he invoked as estoppel against

asserting its invalidity'/' (Italics ours.)

In Tatterson v. Kelirlein, 88 Cal. App. 34, it was

held that a statute of this character prohibiting the

making" of contracts, except in a certain mamier, ipso

facto makes them void if made in any other way, and

it is inmiaterial whether the thing forbidden is malum

in se or merely malum prohibitum, and, further, that

such illegal contracts could not be enforced irrespective

of the conduct or ratification of the innocent pai-ty.

On page 49, the Court, in this respect, said:

'' 'The doctrines of estoppel by conduct and

ratification have no ai)plication to a contract

which is void because it violates an express man-

date of the law or the dictates of public policy.

Such a contract has no legal existence for any

pur])ose and neither action nor inaction of a

party to it can validate it and no conduct of a

part}' to it can be invoked as estoppel against

asserting its invalidity.' {Reno v. American Ice

Machine Co., supra; see, also, Colby v. Title Ins.

Co., 160 Cal. 632 (Ann. Cas. 1913A, 515, 35 L.

R. A. (N. S.) 813, 117 Pac. 913); MacRae v.

Heath, 60 Cal. App. 64, 72 (212 Pac. 228);

Reilly v. Clyne, 27 Ariz. 432 (40 A. L. R. 1005,

234Pac. 35, 39).)

The ])enalties prescribed by the (\)ii)(U'ate Se-

curities Act being all laid on the sellei* and none

on the buyei*, and the statute being for the bcnie-

fit and pr(»tection of buyers, the ])arties are not

in pari delicto, and the buyer may have judgment
Col- the money i)ai(l nut ])y hjui uiider the illegal
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contract, and may have the contract, the stock

certificates and promissory note given in pay-

ment of such stock canceled."

Reference is also made to Walker v. Harbor Realty

Corp., 214 Cal. 46, 48.

In citing and applying the ]ule enunciated in the

Hemmeon and Becker Cases, the District Court ap-

pears to have totally overlooked the fundamental dif-

ference between the parties involved in those actions

and the parties involved in the case at bar. In the two

cases cited, the actions involve disputes between the

immediate parties to the allegedly illegal contract

which w^ere brought to determine their respective

rights as betiveen themselves under such contract.

The case at bar is not one between such parties. The

defendant was not a party to the illegal contract and

had no knowledge of it. Nevertheless, the plaintiff is

relying on the illegal agreement with Rose as her

foundation for a claim against a party having no

knowledge of or connection with the illegal agreement

depended upon.

Whatever may be the respective rights or equities

as between the immediate ]jarties to such illegal agree-

ment, it is difficult to understand how a valid claim

against a third ])arty can be founded on an illegal

agreement with a totally different party. At most, all

that these cases hold is that the nuwcent parf // to said

contract may recover fi-om the guilty pai-ty, and such

recovery is limited to such consideration or things of

value that Ihe innocent party has paid or i)erformed
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under said void contiact, in an action based on quan-

tum meruit or quasi-contractual principles.

No question of an innocent ov guilty party is in-

volved in the present action. It does not involve a

claim by an injured party against the other party to a

transaction wherein the injured jjarty was over-

reached. For these reasons the Hemmeon and Becker

Cases are not binding nor do they enunciate the proper

rule to be applied in this case.

In the case at bar the plaintiff is not seeking to

recover upon r^»,as/-contractual or unjust enrichment

principles, but is seeking to premise a recovery upon

the relationship of passenger created by a purported

contract which is prohibited and forbidden by law.

In other words, in order for appellee to succeed in

the case at bar he must establish the relationship of

a fare paying passenger, and to do so he is asking

the Court to create that right or relationship by impli-

cation that it existed under and pursuant to an illegal

or void contract, if made. The contract being malum

prohihitmn, it is void for all purposes and no legal

rights can be supported thereon or thereunder.

In In re T. H. Bunch Co., 180 Fed. 519, the Court

stated that:

"The law is well settled that, if the i)laintiff

does not require the aid of an illegal transaction

to establish his claim, he may recover if the de-

fendant has X)ossession of a thing of* value be-

longing to plaintiff."
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and cited in support thereof Dent v. Ferguson, 132

U. S. 50, 33 L. ed. 342. Said Court further stated

that the test of illegality is as follows (page 525) :

'' 'The test of illegality to determine whether
plaintiff is entitled to recover is his ahility to

establish his cause of action ivithout aid from
an illegal transactio)i/ " (Italics ours.)

In Miller v. Ammon, 145 U. S. 421, 36 L. ed. 759,

the Supreme Court of the United States stated (page

428, U. S.) :

"Passing to the othe]* (question, that must be

answered in the negative. The general rule of

law is, that a contract made i)i violatioii of a

statute is void; and, that when a plaintiff can-

not establish his cause of action 'without relying

upon an illegal contract, he cannot recover. * * *

In the light of these authorities the solution

of the present question is not difficult. By the

ordinance, a sale without a license is prohibited

under penalty. There is in its language nothing

ivhich i)idicates an intent to limit its scope to

the exaction of a penalty, or to grant that a sale

manj he lawful as betiveen the jmrties, though

unla^vful as against its prohibitions; nor irlien

we consider the subject-matter of the legislation,

is there anything to justify a presumed intent

on the part of the lawmakers to relieve the wrong-

doer from the ordinury consequences of a for-

biddoi act. By commoii consent the liquor traf-

fic is fi'eighted with i)eril to the gcMieial welfare,

and the necessity ol' careful rc^^ulation is uni-

versally conceded. Compliance with those r(\gu-

lations by all engaging in the traffic is imperative

;
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and if ca)iuot he presumed, in the absence of ex-

press Uuiynafie, that the lairmakers intended that

contracts forbidden hij the regidations shoidd be

as valid as though there were no siirJi regula-

tions, and that disobedience should be attended

with no other eonsenuence than the liability to

the penaUy. There is, therefore, nothing- in the

hmguage of the ordinance or the subject matter

of the regulations which excepts this case from
the ordinary rule, that an act done in disobedience

to the law creates no right of action which a court

of justice will enforce." (Italics ours.)

Since, in the case at bar, both the law of the State

of California and the Act of Congress expressly pro-

hibit and declare unlawful any contract or act in

violation of the Commerce Regulations and prescribe

penalties for violations thereof, and since there is

nothing in either of the laws which shows any inten-

tion on the part of Congress or the Legislature of

the State of California to limit their operation and

scope to the exacting of the penalty or fine, it is

therefore clear that contracts made in violation there-

of are void for all purposes.

Had Halcomb in fact paid a fare to Rose, his ad-

ministrator might, under these and oWn^v cases, have

recovered it; further, if Halcomb had promised to pay

a fare to Rose, Rose's estate could not have recovered

it. In neither case would an effective contract have

existed, and much less can one be held to have existed

hci'e where there was neithei* paynicnl nor i)i()mise.

In ordei' \<)y the plaintiff (ai)p('ll('e herein) to re-

cover under the double indemnity clause of said life
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insurance policy, it is necessary to show that he was

a fare paying passengei', and that camiot be shown

unless it is proved that there was a legal contract of

carriage wherein and whereby he was legally obligated

to pay a fare. In this proof the appellee has failed.

IV.

THE COURT ERRED IN THE ADMISSION OF EVIDENCE OF THE
PRIOR VIOLATIONS BY MR. ROSE OF THE AIR COMMERCE
REGULATIONS AND OF THE LAW OF THE STATE OF
CALIFORNIA.

The Court permitted, over the objection of the de-

fendant, the witness Halcomb to testify that on one

occasion, some three months prior to the accident in

question. Pilot Rose charged a fare for transporta-

tion in an aeroplane operated b}' himself. This evi-

dence is entirely immaterial, incompetent and irrele-

vant. Proof of the violation of the law on one sepa-

rate and distinct occasion is no proof of a violation

under a separate and inde])endent occasion. See, Lar-

son V. Larson, 72 Cal. App. 169.

Keiter v. Miller, 170 Atl. 364, 365;

Listle Coal Co. v. Farmers' Banlx, 135 Atl. 105,

106;

Williams r. .4^/. Coast Corp., 134 S. E. 390,

394;

42 C. J. 744.

To permit the Jury to imply from the evidence of

the witness Halcouib that because of this separate and

independent occasion some three months earlier, there

was an implied contract that a fare would be charged
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and paid on this occasion, is to joermit the jury to

inii)ly that on the occasion in (juestion the law had

been violated contrary to the presumption created by

the law of the State of California. (Section 1963 of

the Code of Civil Procedure of the State of Cali-

fornia.)

The said Code section of the State of California

above referred to provides for certain presimiptions

:

"(1) that a person is innocent of crime or wrong;"

"(2) that the ordinary course of business has been

followed;" and "(3) that the law has been obeyed."

The evidence, in reference to the flight in question,

was undisputed that nothing was said or agreed upon

between the parties as to the payment of a fare or a

consideration, and therefore the presumptions above

quoted must be drawn by the jury. No inference may
be drawn from one isolated prior occasion or inci-

dent to rebut the presumption arising from a separate

and distinct incident or transaction.

The presumption that the law has been obeyed is

reinforced and corroborated by the presumption that

the ordinary course of business has been followed.

Mrs. Rose testified, as heretofore stated, that it was

Mr. Rose's policy on all occasions to require the trans-

port pilot, hired by him, to carry all fare paying

passengers. (R. 103.) The fact that the ordinary

course of business was violated on one occasion can-

not destroy the effect of that presiun})tion. The error

ill admitting this testimony was highly ])i'ejudicial in

that the Court instructed the jury in effect that the

inference from this one violation should be weighed

against the presumptions heretofore cited. (R. 128.)
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V.

THE COURT ERRED IN REFUSING TO INSTRUCT THE JURY
IN THE PARTICULARS HEREAFTER STATED.

The Court refused to give the following instruction

requested by said defendant, to-wit

:

''You are hereby instructed that you cannot
infer in this case that the decedent George R.
Halconib ]jaid fare to Ollie A. Rose, for the

aeroplane flight involved in this case, from the

fact that the said Ollie A. Rose on a prior occa-

sion violated the law which prohibited him from
accepting fare or compensation from any person
for conveying him in his aeroplane, or, in other

words, the fact that the said Rose may have ac-

cepted fare or compensation on another occasion,

which he had no legal right to do, will not justify

any inference that he collected fare or compen-
sation from the said George R. ITalcomb foi' the

flight in question. To the contrary, I hereby in-

struct you that in the event you find that there

is an absence of evidence as to whether a fare

was charged or paid by Halconib to Rose for said

transi)ortation in the aero])lane in question, it

must be ])resumed by you that said Ollie A. Rose
obeyed the law and did not accept compensation

for the aeroplane flight on which the said George

R. Halcomb was killed." (R. 83-84.)

The Court, however, charged the jury as follows:

"The cvideiK-c in this case establishes that Ollie

A. Rose, the i)ilot of the aeroi)lane in which

Georg(^ R. Halcomb was killcHl, was ])()ssessed (vP

a private pilot's license at th(^ time of the acci-

dent which resulted in the death of said George

R. Halcomb, and that such pilot, Ollie A. Rose
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was prohibited by the laws of the Ignited States

of America, and the State of California from
carrying persons or property for hire.

You are instructed that the law presunies in the

absence of evidence to the contrary, that a person

is innocent of wrong, and that the ordinary course

of business has been followed, and that the law

had been obeyed. This presiunption is to be con-

sidered with all the other evidence in the case, to

determine whether or not George R. Halcomb
was a fare paying passenger in the wrecked aero-

plane." (R. 84.)

''It is for you gentlemen of the jury to say,

from all the evidence in this case, whether there

was an implied contract that the deceased was to

pay a fare for the use of the plane." (R. 85-86.)

The instructions so given by the Court permitted

the jury to disregard the presumptions declared by

law and to infer from the fact that a fai'e was paid

illegally on one isolated occasion, that George R. Hal-

comb was a fare paying passenger at the time in ques-

tion, occurring some three months subsequent to the

flight testified to by witness Halcomb.

As stated heretofore, the proof of the violation of

the law on one occasion is not proof of the violation

on a separate and distinct occasion. (See cases cited

under preceding point.) Further, under the instruc-

tions given by the Court the jury was authorized to

imply a contract covering the subject-matter which

the law i)rohibited the parties fiom expressly con-

tracting theieon ; or, in other words, the Court in-

structed the jury that George R. Halcomb could be a
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fare paying passenger in an aeroplane even though

he did not pay a fare and was not legally bound or

obligated to pay a fare.

The instruction was erroneous for the further rea-

son that there was no evidence from which a contract

to pay a fare could be implied. The evidence as to

payment on a former occasion, even if properly ad-

mitted, afforded no basis for implication of an intent

to pay a fare on this occasion, because the circum-

stances were entirely different. Here the circum-

stances and the proven facts as to the conversation

show that the transaction was not regarded as a com-

mercial one nor the flight so undertaken. Human life

was in danger—Halcomb's brother was lost. Halcomb

appealed to Rose for help and Rose responded ^'I

will do anything I can * * * to help you". There is

no suggestion here of commercial motives nor expecta-

tion of reward or compensation. It was a humane re-

sponse to a human appeal. To imply a contract for the

payment is to impune the motives of Rose.

CONCLUSION.

The phrase in the life insurance policy in ((lu'stion,

to-wit, ''a fare paying passenger", nmst be construed

to mean a passenger in an aeroplane who has paid a

fare under a legal contract of carriage. Here there

was no payment of a fare and no exi)ress contract to

|)ay a fare. If there was any contract it must be im-

plied. The law will not im])ly the creation of an illegal

contract. If a contract was created, it was illegal and



34

hence unenforceable and did not constitute Halconib

a "fare paying passenger" within the meaning of the

policy. It is the i)olicy of the law to presume that the

Uiw has been obeyed and not violated, and i f this said

policy is adopted in this case, the presumption and

inference is that Ollie Rose was transporting George

K. Halconib without compensation, which he was

authorized to do under the law. it cannot be implied

that he was ti-ansporting said Ueorge R. Halcomb for

a fare or compensati(»n, which he was i)rohibited by

law from doing.

It is submitted that the judgment of the United

States District Court should be reversed, with direc-

tions to enter a judgment in favor of the i^laintift" in

the sum of $1929.20, under the single indenmity clause

of said insurance company.

Dated, Sacramento, California,

February 25, 1935.

Respectfully submitted,

Devlin & Devlin & Diepenbrock,

Horace B. Wulff,

Attorneys for Appellant.
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Metropolitan Life Insurance Company

(a corporation),

Appellajit,

vs.

Amos Halcomb, as Administrator of the

Estate of Georg-e R. Halcomb, also

known as George Raymond Halcomb,

Deceased,

Appellee.

BRIEF FOR APPELLEE.

In this action appellee recovered judgment on a life

insiu'ance policy because of the death of the insured in

an aeroi)lane accident.

Two defenses were offered:

First. That the evidence is insufficient to show

that the insured was a fare ])aying passenger; and

Second. If a fare ])aying i)assenger, recovery

cannot be had in this action because the ])ilot of

the ])lane was not licensed as r('(|uircd by the Aii'

Commerce Act.

"The Courts have announced a rule to the ef-

fect that when the language em})loyed in an insui*-

ance contract is ambiguous, or when a doubt arises



in res])ef't to the a])])li('ati()ii, ('xeo])tions to, or

limitations of, lial)ility tluM-einidov, they should be

intei'j)rcted most favorably to the insured, or to

the beneficiary or mortgagee to whom the loss is

l)ayable as his interest may a])pear. Such con-

tracts are to be interpreted in the li,t;ht oT the fact

that the\' are di'awn by the insurer, and are

rarely understood by the insured, to whom every

rational indulgence should be given, and in whose
favor the policy should be liberally construed."

14 Califoynia Jiirispnidem'c, page 445.

This action is not based on the contract of carriage

between the deceased and the pilot of the aeroplane,

but rests entirely on the contract of insurance.

To entitle appellee to recover, it was only necessary

to show that death resulted from bodily injury sus-

tained 1)y the insured as a fare paying i)assenger.

The intent of this clause of the policy was to avoid

any liability on the part of the appellant in the event

that the insured was riding for pleasure or in operat-

ing an aeroplane. The intention of the policy is fully

subserved when it ajjpears that the insured was a fare

paying j^assenger. This is all that appellee was re-

quired to establish to recover from appellant.

THE DECEASED WAS A FARE PAYING PASSENGER.

The midisputed evidence shows that Ollie Rose was

the ownei- oC two aero])lanes which he let out for

public hire. He had used one plane for this ])U]'pose

foi- over two ycais and the other for a little over a

year. These ])lanes were used commercially at Red-



ding. He was running a school for students and any

jobs that he could pick up. The business was known

as the "Rose Air Service" and was also advertised as

such. Tickets were sold to prospective customers at

the air port.

(Record pages 96 and 97.)

The planes were rented out in the field to go any

where any one wanted to go.

(Record page 98.)

Also for the purpose of taking passengers up in the

air for short flights.

The deceased, George Halcomb, with othei- members

of his family, was a passenger on one of these aero-

I)lanes a1)out two months prior to the accident and

paid for his transportation.

(Record page 100.)

On the day of the accident, Halcomb visited the

home of Rose and stated to him "You know my
brother is lost, and I came down to see if you would

take me up in the plane, I thought we might be able to

see him up from the air". Rose agreed to go.

The evidence does not show that Halcomb was ever

transported by Rose gratuitously. Nothing was men-

tioned in reference to the ])ri('e or fare to be charged,

nor did Halcomb say that be would mak(^ arrange-

ments for tlie latter.

(Record page 102.)

The testimon>' of a brotlicr of the deceased shows

tliat oil a foiiiu'r occasion Halcomb j)aid for his trans-

])ortati()n.

(Record pages 105, lOH and 107.)



8o we hcivo the situation of Rose carrying on the

business of transporting passengers for hire at a

public air port in the Town of Redding; that he ad-

vertised his business as such ; that the deceased always

paid Rose for liis transportation; that there was noth-

ing in the rehitions of the parties or otherwise upon

which to base any implication or assiunption that any

transi)ortation would be rendered by Rose to Halcomb

gratuitously.

The contract was created by the consent of the

])arties and is not one imi)osed by law from motives

of i)ublic policy frequently against the intention of the

l)arties.

Nevada Co. v. Farnsirorth, 89 Fed. 164.

*'Where one performs for another, with the

other's knowledge, a useful service of a character

usually charged for, and the latter expresses no
dissent, or avails himself of the service, a promise

to ])ay the reasonable value of the services is im-

plied.'"

Yoting V. Bruere, 78 Cal. App. 132.

'^An im[)lied contract arises from the request

of one party and performance by the other,

though the request is often inferred from the cir-

cumstances attending the performance."

Rehman v. San Gabriel v. L. c£- W. Co., 95 Cal.

393.

**The making of an agreement may hv inferred

by proof of conduct as well as by i)roof of the

use of words."

I)miham-Carrigati-IJuydeii Co. v. llnhher (U).,

84 Cal. 673.



In United States Fidelity <£• Guaranty Co. v.

Aschenhrenner, 65 Fed. (2cl) 976, the Court quotes

from the case of Purple v. Union Pac. E. Co., 114

Fed. 123, which holds as follows:

"This contract of carriage may, it is true, be

express or imi)lied, but if it does not exist in

either form the relation of carrier and passen-

ger cannot have been created. An implied agree-

ment to imy fare, and hence the relation of car-

rier and passenger, undoubtedly arises where one

enters a passenger car and rides towards desti-

nation. See, also, Fels v. East St. Louis & S.

Ry. Co. (C. C. A. 8), 275 F. 881-883; Pere Mar-

quette R. Co. V. Strage, 171 Ind. 160, 84 N. E.

819, 821, 85 N. E. 1026, 20 L. R. A. (N. S.)

1041."

The evidence shows that Rose was engaged in the

operation of an aeroplane for hii-e. It also shows that

on previous occasions the deceased had been a passen-

ger on these planes, and on one occasion was a passen-

ger on a plane o])erated by Rose and ])aid him a

fare.

Under the circumstances, the law will ])resumo that

Halcomb was a ])assenger for fare.

10 Corpus Juris, page 1040.

The fact that he was in an aero})lane used Cor tlu>

service of the juiblic for hire and under the circum-

stances shown by the iccord j\istifies the conclusion

prima facie that he was a ])assenger.

People w Douglass, 87 Cal. 284;

4 Ruling Case Law, page 1015.



A passenger is one who ti'avels in some public

conveyance by virtue of a contract, express or implied

as to the payment of fare or which is accepted as the

equivalent therefor.

Georgia & F. R. Co. v. Tapley, 1916 C, L. R. A.,

page 1020.

We quote the following from Sections 487 and 488

of 4 Ruling Case Law, pages 1028 and 1029:

"Every one not connected with the carrier and
traveling openly by a ])assenger conveyance, is

presumed prima facie to be there lawfully as a

passenger, having paid, or being liable when
called on to pay, his fare, and the onus is upon
the carrier to prove affirmatively that he was a

trespasser."

**The usual rule applies that the loresumi^tion is

always in favor of honesty and fair dealing, and

he who asserts the contrary must prove it."

''The question whether one is a passenger is

one of mixed law and fact. What facts will

create the contract relation of carrier and passen-

ger is a question of law, but the existence or non-

existence of such facts in each particular case

is where there is a conflict of evidence on the

point, a question of fact to be determined by the

jury, and not one of law to be passed upon by

the court."

That the evidence ])rings the case within the rule

of imj)lied contracts cannot be disputed. Rose per-

formed the seivice f'oi* ITalcoinl); it was a useful ser-

vice of [\ v\\\\vAi-\vv usually charged for, and Hal-

comb expressed no dissent to any charge, but availed



himself of the service; a pvesuinption to pay the

reasonable vahie of the services is therefore implied.

The determination of this question of fact rested

with the jury. The verdict of the jury in this case

is fully sustained by evidence bringing the case within

the rule of implied contracts announced in the fore-

going authorities.

The making of this contract as decided in the case

of Dunliam-Carrigan-Hayden Co. v. Riihher Co.,

supra, may be inferred by proof of conduct, as well

as by proof of the use of words.

The appellant makes the point that a contract can-

not be implied where the subject matter is illegal. The

argument ignores the distinction between contracts

implied in fact and implied in law. The distinction

is vv^ell stated in Nevada Co. v. Famstvorth, 89 Fed.

164, as follows:

''The whole theory of contracts implied in law

was originated for the ])urpose of giving a rem-

edy ex contractu for certain wrongs, and it does

not promote clear thinking to embrace in one

classification two things so essentially different

as an obligation based on the consent of the par-

ties and one im])osed by law, from motives of

public policy, frequently against the intention of

the parties."

The same distinction is discussed in 1:1 C<>r/)ns

Juris, pages 240 to 244. A contract implied in fact

rests upon the assent of th(^ ])arties. (\)iitracts im-

plied in law do not arise from consent of the ])arties,

but from the law or natural ecpiity. The latter class
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is cveatod by the law without regard to the assent of

the parties and is dictated by reason and justice and

vests soU^ly on legal fiction. They are not contractual

obligations at all in the true sense for there is no agree-

ment, either express or implied.

Ignoring this distinction, a number of cases are

cited in appellant's brief, to support the argument

that the law will not imply a contract where the sub-

ject matter is illegal. For instance, the cases cited on

page 12 of the brief are in support of the rule that

a contractor cannot recover if he is not licensed as

required by law. In these cases there was an ex-

press contract and it was sought to evade the ille-

gality thereof by having the Court imply a contract

as a matter of law to afford the plaintiff a remedy.

The case of Zottmau v. San Francisco, 20 Cal. 97,

involved an unauthorized contract of a coi'poration,

and it was sought to recover on an implied obliga-

tion. The Court very properly held that the law

would not imply an obligatign to do that which it

forbids the party to do what it agreed to do.

The Air Commerce Act does not forbid the making

of any agreement of carriage, but only imposes a

civil penalty on the i)ilot who operates without a

license, which ])enalty may be remitted or mitigated

by certain officials.

It is not a case of "where the law exi)ressly for-

bids a person to ixM'form services for compensation

and expi'essly ])ermits him to perform them without

compensation".



As held in Williams Stake Co. v. Both, 154 N. Y.

S. 213, cited on page 14 of appellant's brief, there

is nothing in the law i^roviding that there cannot be a

fare paying passenger except in an aeroplane operated

by a licensed pilot.

THE FACT THAT ROSE, THE PILOT OF THE AEROPLANE HAD
NO LICENSE DOES NOT BAR A RECOVERY BY APPELLEE.

The appellee insists that the right to recover be-

cause of the alleged illegality of the contract of car-

riage is not involved in this action because the appellee

is not recovering on that contract.

The action is based on a contract of insurance, and

all that is required by the terms of that contract is

to show that the deceased was a fare paying joas-

senger.

We will assume for the sake of the argument tliat

the question of the illegality of the contract may be

raised by the appellant, still that rule is not appli-

cable to this case.

As stated, the only penalty i)rovided by the Aii-

Commerce Act for the navigation of an aeroplane

without a license is ''a civil ])enalty of $500 which

may be remitted oi- mitigated by the Secretary ol"

Commerce, the Secretary of the Treasury, or the S(h--

retary of Labor, respectively, in accordance with such

proceedings as the Secretary shall by regulation ])vv-

scribe".

United Slates Code A)nioiated (Suj). 193o),

Section 181.
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There is nothing in the Statute providing that the

violation of any of its tevnis will invalidate a con-

tract, or forbidding that a contract of carriage may
be made by such pilot, or making the act of a pas-

senger unlawful in riding with an unlicensed pilot.

The rule as to the enforcement of unlawful con-

tracts is not applied for the benefit of either party

to the contract, but as a matter of public policy.

Harris v. Runnels, 13 T^. Ed. 901 ; 12 Howard

78.

The appellant is relying upon the general rule that

an illegal contract is void and unenforceable, but ig-

nores the many exceptions to that rule.

We take the following quotations from Diinlop v.

Mercer, 156 Fed. 545 (555-557) :

"The general rule that an illegal contract is

void and unenforceable is, however, not without

exception. It is not universal in its application.

It is qualified by the exception that where a con-

tract is not evil in itself, and its invalidity is not

denounced as a penalty by the express terms of

or by rational implication from the language of

the statute which it violates, and that statute

l)vescribes other specific penalties, it is not the

pi'ovince of the courts to do so, and they will not

thus afifix an additional penalty not directed by

the law-making power.

There is no declaration in the statute that con-

tracts of un(|ualified c()i"])orations doing business

in the state without com])lying with the ])rescribed

conditions shall be void. So far as we are able

to ascertain, the Supreme Court of the state has

never held that such was the meaning or the
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effect of the law. If that had been the purpose

of the Legislature, it would have been easy to

have made it manifest. A single line would have

expressed and accomplished that purpose. The

legal presumption is that the Legislature specified

all the penalties it intended to impose, and it

is not the province of the court to inflict more

by construction. If contracts in violation of this

statute are void, they are absolutely void, and

none of the parties to them can enforce them.

Such a result is unjust, inequitable, and incon-

sistent with the purpose of the law."

This statute imposes no specific penalties for its

violation. The act is not malum in se. The purpose

of the statute can be accomplished without declar-

ing contracts in violation thereof illegal. In such

case, the inference is that it was not the intention

of the lawmakers to render such contracts illegal and

unenforceable.

This subject is elaborately considered and the au-

thorities reviewed in Li re T. II. Bmtch Co., 180 Fed.

527. That was an action involving the right of a

carrier to recover on certain bills of lading which

were handled by the carrier in a manner violating

the statute by delivering the property transported

without surrender and cancellation of the bills. We
(juote the following from the decision:

"Does this statute i)revent a recovery by the

carrier of the value of i)i'operty delivered in

violation thereof nnd by the rcn-eiver convci-ted

to his own use / While there is some conflict

among the decisi(>ns of the state courts as to the

effect of an act not malum in se but onlv malum
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prohibitum, tho decisions of the national courts

are practically unanimous that there is an ini-

portant distinction. United States v. I^radley, 10

Pet. 343, 360, 9 J.. Ed. 448; Spring (^ompany v.

Knowlton, 103 U. S. 49, 26 L. Ed. 347; Ewell

V. Daggs, 108 U. S. 143, 150, 2 Sup. Ct. 408, 27

L. Ed. 682; Dunlop v. Mercer, 156 Fed. 545, 555,

86 C. C. A. 435.

In Ewell V. Daggs the court said:

'A distinction is made between acts which

are mala in se, which are generally regarded

as absolutely void in the sense that no right

or claim can be derived from them, and acts

which are mala prohibitum, which are void

or voidable according to the nature of the thing

prohibited.'

There is another equally well settled rule of

law so far as the national courts are concerned.

When a statute imj^oses specific penalties for its

violation, where the act is not malum in se, and
the purpose of the statute can be accomplished

without declaring contracts in violation thereof

illegal, the inference is that it was not the in-

tention of the lawmakers to render such contracts

illegal and unenforceable.

The rule to be deduced from these authorities

is that, when such a plea of illegality is set up,

the court nuist examine the entire statute in

order to discover whether or not the Legislature

intended to prevent courts of justice from en-

forcing contracts based on ihv act ])rohibited,

and unless it do(^s so a])i)eai- <mly the penalties

imposed by the statute can be eirf'orced.

It was no doubt su])posed that these heavy

penalties would deter carriers and their agents
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from violating the statute, and the liability of

the carrier for the loss sustained by purchasers

of the bills or warehouse receipts would protect

them, and thus remedy the mischief then pre-

vailing. To impose the additional liability on the

carrier of depriving him of the right to maintain

an action for the goods obtained without sur-

render of the bill of lading or the value if con-

verted was evidently not deemed necessary, for

it would award a premium to one of the wrong-

doers and add to the severe punishment of the

carrier provided by the statute. Courts should

place no such construction on the act unless this

intention is clearly expressed in the act."

In re T. IT. Bunch Co., 180 Fed. 527:

"It is the contention of appellant that the

effect of article 4954 is to i-ender void, or at

least unenforceable for its full amount, a life

insurance ])olicy issued in this state to one aged

64 years, at the pi-emium rate for one aged 48

years. Such a policy contract does (*ontravene the

prohibition against discriminations between ])ol-

icy holders; but it does not necessarily follow

that the courts will adjudge it void or refuse to

enforce it. The effect of the statute on the for-

bidden contract depends (m the legislative intent.

The statute does not denounce as void i\\\\

policy which violates its terms. 'I'he expressly

declared consequences of infractions ol' the stat-

ute appear to be am])le to s(>cure its obedient

observance. The Su})reme Court of the Tnited

States was of the opinion that, whei-e this was

true, it was the reasonable ini))licnti()ii llml the

legislatui'e meant U)V only the statutory reiiiedies

to be ap[)lied, and it did not mean foi- eoui-ts
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to refuse to enforce contracts which were not

dechired void or unenforceable, though in contra-

vention of the statute. Harris v. Runnels, 12

How. 79, 13 L. Ed. 901.

The hmguage of the statute shows that the

Ijcgishiture did not regard the insured and the

insurer as in pari delicto in making the contracts

sought to be prevented. The insurer and the

insurer's agents are alone to be punished, and

are alone expressly subjected to forfeiture. The
command to refrain from the disci'iminatory acts

is addressed to the insurance companies alone.

We sanction the declaration of Judge Selden,

quoted with approval in a later opinion of the

New York Court of Appeals, that

—

'It is safe to assume that whenever the stat-

ute imposes a ])enalty upon one party and none

upon the other, they are not to be regarded

as |)aii delictum'. Tracy v. Talmage, 14 N. Y.

162, 67 Am. Dec. 145 ; Irwin v. Curio, 171 N. Y.

409, 64 N. E. 161, 58 L. R. A. 832.

It would not be in accord with eithei' the public

policy declared by the act wherein the statute is

found or the ends of justice to permit insurance

companies to issue discriminatory policies of life

insurance and collect and retain the })remiums

thereon and to then refuse payment after the

death of the insured."

American Nat. Tus. Co. r. Tahor, 230 S. W.
399.

When a criminal statute imposes specific penalties

for its violation, where the act is not mahim i)t sr,

and the purpose of the statute can be accom])lished

without declai'ing contracts in violation thcreoP ille-
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gal, the inference is that it was not the intention of

the lawmakers to render such conti-act illegal and un-

enforceable.

Guffey-Gillespie Oil Co. v. Wright, 281 Fed.

787.

Appellant quotes the decision of the Supreme Court

in Miller v. Ammon, 145 U. S. 421, 36 L. Ed. 759, on

page 27 of its brief, but omits all reference to the ex-

ceptions to the rule which are recognized in the

opinion.

The Court quotes with approval from Harris v.

Runnels, above cited.

As stated in In re T. H. Bunch Co., while there is

some conflict among the decisions of the state Courts

as to the effect of an act not malum in se but onl}'

malum prohihitum, the decisions of the national

Courts are practically unanimous that there is an im-

portant distinction.

The United States Supreme Coui-t in Yates r. Jones

National Bank, 51 L. Ed. 1012; 206 U. S. 158, says:

"Where a statute creates a duty and i)rescribes

a penalty for nonperformance, the i-ule prescribed

by the statute is the exclusive test of liability.''

The appellant relies upon the case of Smit]i r. Bach,

183 Cal. 259, but this decision is in harmony with the

cases we have cited. It must be read in the light of the

statute before the Court. It arose out of ;i conti-act \'ov

the sale of certain lands in a subdivision in San T)i(\g()

County. Plaintiff i)aid a part of the purchase i)rice

under the terms of the contract of sale, and sued to

recover the same upon the gi-ound that the contract
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relatine: to the sale was void. This invalidity was

based ui)on the Act of March 15, 1907 (Statutes 1907,

page 290), making it unlawful to sell or offer for sale

land by reference to an unrecorded map. Section 8 of

this Act specifically provided that "No person shall

sell or oft'er for sale any land or parcel of land by

reference to any ma]) or ])lat unless such map or plat

has been made, certified, endorsed, acknowledged and

filed in all respects as provided in this Act, etc."

Here we have the instance of an express provision

in the statute prohibiting the making of the contract

involved in the action.

We quote the following from page 262 of the

opinion

:

"For the purpose of ascertaining the legisla-

tive intent, courts should consider the entire stat-

ute, and if from such consideration it is manifest

that the legislature had no intention of declaring

a contract void, they should be sustained and en-

forced, otherwise they should be adjudged void.

(Dunlop V. Mercer, LKi Fed. 548 (86 C. C. A.

435).) Here it is manifest from a reading of the

entire act that the statute in (juestion was passed

for the ])rotection of the public and not as a reve-

nue measure. (King v. Johnson, 30 Cal. App.

63 (157 Pac. 531).) In such a case a contract

made in violation of its terms should be hc^ld to

be void. (Levins(»n v. lioas, 150 (\nl. 19:1 (11 Ann.

(^as. 661, 12 L. R. A. (N. S.) 575, 88 Pac. 825);

Pang-born v. Westlake, 3() Iowa 548.) The general

rule cniiiidHiim' in cases of this character is that

whei-e a slatule prohibits or attaches a penalty

to the doing of an act, th(> act is void, and this,

notwithstanding that the statute does not ex-
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pressly pronounce it so, and it is immaterial

whether the thini>- forbidden is malum in se or

merely maJum prohihitum. A statute of this

character prohibiting" the making' of contracts, ex-

cept in a certain mannei', ipso facto makes them
void if made in any other way. (13 Cyc. 351; 13

Corpus Juris, p. 410.) llie imposition by statute

of a i)enalty implies a pi-ohibition of the act to

which the penalty is attached, and a contract

founded upon such act is void. This general rule

finds sup])ort in the decisions of this state. (Berka

V. Woodward, 125 Cal. 127 (73 Am. St. Rep. 31,

45 L. R. A. 420, 57 Pac. 777), and cases cited;

Bentley v. Hurlburt, supra.)

It is true as stated by Mr. Justice Sloss in

Bentley v. Hurlburt, that cases may be found

holding a contrary doctrine, but an examination

of those cases will, as hereinbefore stated, show

that the statutes upon which they are based, gen-

erally do not prohibit, but merely impose, a fine

as an exclusive ])unishment."

This decision is in harmony with the other authori-

ties pointing out the distinction where the contract

is prohibited by statute and where there is no ])ro-

hibition, but simply a fine as a ]mnishment.

The act in question does not make it a crime nor

prescribe any punishment other than th(> civil lia-

bility for the violation of any of its i)r<)visions.

This statute permits the doing ol' th(> act by ])ay-

ing the penalty which is a s])ecies of license money

exacted for the ]irivilege of doing th(^ act. and no

other act is made unlawful by the statut(\

6 Riding Case Law, page 704.
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*'Whoii, howovor, tho thine: aecomplishod is

proper and bonofieial, and not ])la('ed nndcr the

ban of any jx'nal prohibitory enactment, the rea-

son for the rnle fails, and it should not be ap])lied

any further than is necessary for the public

.iiood.
'

'

Bcrka v. Woodirard, 125 Cal. 126.

Before a Court should declare a contract not malum

iu se opposed to sound public policy, it nuist be en-

tirely satisfied that the public will be substantially

benefited and that such advantage is not merely theo-

retical or problematical.

Cox V. Hughes, 10 Cal. App. 563.

"Where a statute commands certain parties to

do certain acts and i)rescribes the penalties for

their A'iolation of its command, it is not the

province of the courts to infiict other penalties

upon innocent parties not named in the law on

account of such a violation."

Hanover National Bank v. First National Bank,

109 Fed. 426.

HALCOMB WAS NOT IN PARI DELICTO WITH ROSE.

Ilalcomb had every reason to assume that Rose was

lawfully engaged in business. There is nothing to sus-

tain an inference that Halcomb either knew or had

any reason to know that Rose was operating without

a license. Rose had i)ublicly carried on the business

of transporting passengers at the Redding Air Port in

a manner indicating that his business was lawful.
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While, of course Halcomb was presumed to know

the law, it does not follow that he should be assumed

to have known the fact that Rose had violated the law.

This rule is very clearly stated in the case of Becker v.

Stineman, 115 Cal. 745, as follows:

''Based upon the findings of the court the evi-

dence discloses facts similar to those in the case

of Hammeon v. Amalgamated Copper Mines Co.,

95 Cal. App. 400 (273 Pac. 74), which was an ac-

tion to recover from defendants on certain prom-

issory notes issued by them in violation of a per-

mit of the corporation commissioner. Defendant

claimed and cited authorities holding that while

one who has received the benefit of an illegal

private contract is estopped to plead its invalidity,

such rule does not apply to contracts which are

void as against public policy. The trial court

there found that the respondent had no knowledge

of the failure to obtain a permit, but it was
argued that she must be presumed to have known
the law and that the notes were void, and that

having failed to demand proof of the existence

of a permit respondent passively if not actually

became a participant in violating the law. The
court held that it was true that respondent nuist

be presumed to have known the law requiring \\\c

possession of a permit as a prerequisite to the

issuance and sale of securities, but it does not

follow that she should be assumed to have known
the fact that appellant had violated the law. Re-

spondent was entitled to assiune that the law had
been complied with. Tn such a case the com-
plaininii' j^arty is ])r()tect(Ml, the i)i-ohibition being

for his benc^fit and not being in pari delicto he is

entitled to relief. (13 Cor. Jur. p. 501, sec. 443.)
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It is the duty of the court in furtherance of

justice to aid one not i}i- pari delicto though to

some extent involved in the illei^ality, but who, as

here found, is comparatively the more innocent

and to permit him to recover back the property

or its value as the circmnstances of the case may
require. (Henmieon v. Amalgamated Mines Co.,

supra, at p. 402.)"

It cannot be held that Halcomb was in pari delicto

in any respect whatever in the absence of evidence

showing that he knew that Rose was operating with-

out a license.

As held in this case, Rose was entitled to assume

that the law had been complied with and ''in such

a case the complaining party is protected, the prohibi-

tion being for his benefit and not being in pari delicto

he is entitled to relief".

In Colhy v. Title Ins. and Trust Co., 160 Cal. 640,

it was asserted that the consideration for the execu-

tion of the instrument involved therein was the com-

pounding of a felony and therefore an illegal con-

sideration, all the parties, including the plaintiff, were

/)/ pari delicto, and that under such circumstances

equity would not lend its aid to any of the parties.

After deciding that as a general rule, Courts will not

aid one party or another to an illegal transaction

where they stand iit pari delcito, the Coint holds as

follows

:

"But this rule only applies where the parties

are i)i j>ari delicto—where the illegal transaction

is cntei-cd into voluntarily and the turi)itude of

the parties is mutual. Where, in the cases cited.
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the rule has been applied, it will be found that

both parties entered into the illegal contract or

transaction there under consideration voluntarily,

were equally culi^able, and relief was refused on

that account."

Several authorities are quoted in the opinion sus-

taining the rule and holding that the parties are not

in pari delicto unless they were equally in fault.

It must appear that the parties to the illegal con-

tract are in pari delicto and equally in fault.

Witham v. Allen, 130 Cal. 199.

''If the parties are in pari delicto, the law will

help neither, but leaves them as it finds them.

But if two persons are in delicto, but one less so

than the other, the former may, in many cases,

maintain an action for his benefit against the

latter."

Daniels v. Tearney, 102 U. S. 416 (421), 26 L.

Ed. 189.

The Court in its opinion also cites the following

rule from Story on Contracts:

"If the contract be executed however, that is,

if the wrong be already done, the illegality of the

consideration does not confer on the part}^ guilty

of the wrong the right to renounce the contract,

for the general rule is, that no man can take ad-

vantage of his own wrong, and the iimocent ])arty,

therefore, is alone entitled to such n ])rivil(\ge."

Hei-e we have the anomalous situation of this ap-

pellant which was not a party to the contract trying to
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take advantage of one who was a pai'ty to the con-

tract.

"All that can be meant by the term, according

to any legal usage, is that a court of law will not

lend its aid to enforce the performance of a con-

tract which appears to have been entered into

by both the contracting parties for the express

purpose of carrying into effect that which is pro-

hibited by the law of the land. Broom. Leg. Max.

732." (Italics ours.)

Ewell V. Daggs, 108 U. S. 142 (149), 27 L. Ed.

683 (684).

For a general discussion of the rule, see the follow-

ing text books:

1 Pomeroy's Equity Jurisprudence, Section

403;

2 Elliott on Contracts, page 1103

;

6 Ruling Case Latv, page 833.

Counsel seek to distinguish some of the cases by

arguing that the imiocent party in such case was

permitted to recover the money with which he parted

on the basis of the illegal contract, but the argument

ignores the proposition that the principle underlying

these decisions is that the parties were not in pari

delicto.

There seems to be no conflict between the State and

Federal authorities on the subject of the exceptions

to the rule and when it will be applied by the Court

as a matter of public policy. It is not a question of

the law of (M)iitracts, but a question for each Court to

decide* as to whether the contract will or will not be
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enforced on the grounds of public policy, or that it is

illegal.

Consequently, we feel that it is mniecessary to bur-

den the Court with any detailed analysis of the au-

thorities cited by the defendant.

In cases arising from violations of the liquor laws,

the Courts haA^e construed the statute as meaning that

the law makers did not intend that the contracts for-

bidden by the regulations should be as valid as though

there were no such regulations. In these cases, Courts

recognize the exceptions to the general rule, but hold

that under a proper construction of the statute, such

violations are not included within the exceptions, but

are governed by the general rule.

We respectfully submit that for the following rea-

sons the plaintiff is entitled to prevail

:

First. It cannot be assumed that Halcomb

knew that Rose had violated the law by operating

without a license.

Second. Halcomb was entitled to assume that

the law had been complied with.

Third. Halcomb was not in pari delicto and is

therefore entitled to relief.

Fourth. The statute does not prohibit the mak-

ing of contracts of carriage.

Fifth. The general rule that an illegal con-

tract is void is not without exception. It is not

universal in its ap[)lieation. It is qualified by the

exce])tion that where a contract is not evil in it-

self, and its invalidity is not denomiced as a
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penalty by the express terms of or by rational

implication from the language of the statute

which it violates, and that statute prescribes other

specitlc penalties, it is not the province of the

Courts to affix additional penalties not directed

by the lawmaking power.

Sijcth. There is no declaration in this statute

rendering any contract of carriage invalid. If

such had been the intent of the Legislature as

decided in Dunlop v. Mercer, a single line would

have expressed and accomplished that purpose.

The legal presumption is that the Legislature

specified all the penalties it intended to impose

and it is not the province of the Court to intiict

more by construction.

Quoting from that opinion, to gi^'e such construc-

tion to this statute, by the appellant not a party to the

contract attempting to defeat a recovery on this life

insurance policy would bring about a result ''unjust,

inequitable and inconsistent with the purpose of the

law".

Seventh. Halcomb was a passenger.

THE COURT DID NOT ERR IN ADMITTING EVIDENCE SHOW-
ING THAT HALCOMB HAD PREVIOUSLY PAID ROSE FOR
TRANSPORTATION.

Jt is aiuued on i)age 29 of the bri(>r that the Court

erred in pci-initting proof ol' tlie fact that Halcomb

had on one (>ccasi<m i)aid Rose a fare was inadmissible.
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Primarily this evidence was admissible to show that

the service rendered Halcomb was of a character for

which a charge was usually made, and for which a

charge was made. It was admissible in connection with

all of the other evidence showing the existence of the

Redding Air Port ; that Rose was engaged in the gen-

eral passenger business ; advertised as such ; held him-

self out as a person engaged in commercial aviation

for a profit, and that he charged therefor. All of these

circmnstances were proper to be considered by the

jury in determining the question of uni^lied contract.

Particularly that "it was a useful service of a char-

acter usually charged for", as held in Young v. Bruere,

78 Cal. App. 132. It was achnissible as a part of the

conduct of the parties involved from which the jiuy

could infer that there was an implied agreement to

pay the reasonable value of the transportation.

It was admissible to establish that the services hav-

ing- been rendered, the law would imply an agreement

to pay at least the reasonable value thereof,

Semi-Tropic Assn. r. Johnso)i, 163 Cal. 642.

It was also admissible under the rule stated in

Larson r. L(frs<)n, 72 Cal. 169, cited by appellant, on

the issue of the illegality of the contract and as bearing

upon tJie proposition that Halcomb was not />/ pari

delicto. It was competent to show the doing of the

same or a similar act as Ix'arint;' on his good faith and

innocent intent.

Pr('suini)tions are indulged to support the absence

of facts and are the weakest sort of evidence.

Williams v. Hasshaijcn, 166 (Jal. 386.
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The only issue submitted to the jury was that of

implied contract. This evidence was competent and

material on that issue. It was a fact proper for the

jury to consider in drawinu' the inference as to the

implied agreement to compensate Rose for the trans-

l)ortation in the absence of evidence showing an ex-

press agreement.

Assuiiung- that the presumption of imiocence and

that the l.\w has been obeyed are applicable as argued

by the .vi)pe]lant then this evidence was admissible to

overcorne these presumptions by showing an agree-

ment, express or implied, that Halcomb was a fare

l)ayin<; passenger.

The a])])ellant is entirely in error that the mere ab-

sence of an express agreement to pay fare is conclusive

and that the case is controlled solely by these presump-

tions and that the evidence was not admissible on the

issue of implied contract to pay a fare.

THE COURT DID NOT ERR IN RULING ON THE INSTRUCTIONS
TO THE JURY.

The first error assigned by the appellant in con-

nection with the instructions is the refusal of the

instniction printed on })age 31 of the appellant's

brief. First, the instruction was not proper because

it stated that

"The fact that the said Rose may have ac-

ce])ted fare or com]iensation on another occasion,

which he had no legal right to do, will not jus-
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tify any infei'ence that he collected fare or com-

pensation from the said George R. Halcomb for

the flight in question.
'

'

This portion of the instruction took from the jury

the right to consider the former collection of fare and

bearing on the proposition of an agreement, express

or imjolied to pay the reasonable value of the trans-

portation involved in this action. It is contrary to

the rule that the presumption cannot be applied where

there is evidence to the contrary.

In the concluding portion of the instruction, the

Court was asked to instruct the jury that in the ab-

sence of evidence as to whether a fare was charged

or paid

''Jf muHt he presumed by yon that said Ollie

A. Rose obeyed the law and did not accept com-

pensation for the aeroplane flight on which the

said George R. Halcomb was killed.''

This is an instruction on the facts and would take

from the jury the i-ight to decide whether or not

such presumption was overcome by the ])roof', and

established by proof that there was an cxju-ess oi*

implied agreement to compensate Rose.

This is a question for the jury.

Volquards r. Meyers, 23 Cal. Ap]). 504.

The instructions printed on page 32 of the ap])el-

lant's brief correctly stated the law ami did not jx-r-

mit tlie jury to disregard any lu-esumption declainnl

by law.
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The Court also insti'ueted the jury

"lu this couiuH'tion you may considoT also the

fact that Rose was not a licensed transport pilot,

althouuh the presumption is that he did not

take up passen.^ers for hire in violation of the

regulations of the Department of Commerce."

(Record, page 129.)

The Court properly left the whole question of fact

involving the evidence and the presumptions to the

jury in accordance with the well established rule.

CONCLUSION.

The policy does not provide that ^'a fare paying

passenger" is one who has paid a fare under a legal

contract oT carriage. The policy covered the risk of

being a passenger in a commercial aeroplane.

All of the argument of the appellant is ably and

conclusively answered by the memorandum opinion

of the late Hon. Frank H. Kerrigan, the trial judge,

appearing on i^age 64 of the record.

The issue submitted to the jury was the question

of fact as to Halcomb being a fare paying ])assenger.

All other questions were determined by the Court.

If the position of the ai)pellant is sound, then no

action could be based u])on a contract of carriage by

a shii> if it appeared that it was being operated by

an unlicensed master nor on a contract of carriage

entered into by a passenger with a railroad company
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where it appeared that the railroad company had

failed to comply with some provision of law con-

nected with the operation of its trains, or that the

trains were beini;' operated in an unlawful manner.

We repeat that the defense relied upon is not

available to the appellant, and if available, the Court

will not deny relief to the beneficiaries of this policy

in the face of the fact that the deceased acted in good

faith, had every reason to believe that he was flying

in a commei'cial aeroplane.

The evidence clearly brings the case within the

provision of the policy with reference to the insured

being a fare paying passenger.

As stated in the opinion of Judge Kerrigan that

"To hold that it did not make the deceased a

fare paying passenger would twist language be-

yond its plain meaning," and

''It would involve rewriting the exception in

the insurance contract to provide that the in-

sured nuist be 'a fare paying })assenger u])on an

airplane operated by a duly licensed trans])ort

pilot'."

Also "that would b(> a nni-rowing of the risk

by interpretation contrary to the ])i-inci])le of law

that insurance contracts arc construed in case

of doubt against tlu^ insurer who wrote the in-

strument".
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We theivfoiv respect fully submit that the judgment

should be affirmed.

Dated, Woodland, (California,

March 29, 1935.

Respectfully submitted,

L. C. Smith,

HusTOX, PTusTOX & Huston,

Atforiiri/s for Appellee.
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No. 7562

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Metropolitan Life Insurance Company

(a corporation),

Appella7it,

vs.

Amos Halcomb, as Administrator of the

Estate of George R. Halcomb, also

known as George Raymond Halcomb,

Deceased,

Appellee.

APPELLEE'S PETITION FOR A REHEARING.

To the Honorable Curtis D. Wilbur, Presiding Judge,

and to the Associate Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

The appellee respectfully petitions for a rehearing

and thereupon shows

:

The attention of the Court is directed to the Air

Commerce Act. This act does not prohibit the making

of a contract of carriage, nor is the act of operating an

aeroplane contrary to the ])rovisiuns made a crime.

The only ])enalty is ^'a civil i)enalty of $500 which may



be remitted or mitigated by the Secretary of Com-

merce, the Secretary of the Treasury or the Secretary

of Labor, respectively, in accordance with such pro-

ceedings as the Secretary shall by regulation pre-

scribe
'

'.

United States Code Annotated (Sup. 1933) Sec-

tion 181.

We repeat that there is nothing in the statute in-

validating any contract of carriage or forbidding the

making of a contract of carriage by a pilot or making

the act of a passenger in riding with an milicensed

pilot unlawful.

The jury under proper instructions of the Court

found that a contract of carriage had been made. As

between the parties, this is a binding contract, and the

only question is, will the Court refuse to enforce the

contract because of the absence of a license on the

theory that Courts in certain cases will decline to

enforce illegal contracts?

We respectfully submit that this contract is within

the exception stated in Dun]op v. Mercer, 156 Cal. 545,

cited on page 10 of appellee's brief. The exception is

that where a contract is not evil in itself, and its in-

validity is not denounced as a ])enalty by the express

terms of or by rational imi)lication from the language

of the statute which it violates, and that statute pre-

scribes other specific ])enalties, it is not the province

of the (yourts to do so, and they will not thus affix an

additional penalty not di reded l)y the law-making

power.



This same distinction is recognized in the case of

Etvell V, Daggs, 108 U. S. 143 (150), 2 Sup. Ct. 408,

27 L. Ed. 682.

There is also another equally well settled rule and

that is that if the purpose of the statute can be ac-

complished without declaring contracts in violation

thereof illegal, the inference is that it was not the in-

tention of the law makers to render such contracts

illegal and unenforceable.

So, appellee respectfully suggests that under these

authorities, when a plea of illegality is set up, the

Court must examine the entire statute to discover

whether or not the Legislature intended to prevent

Courts of justice from enforcing contracts based on

the act prohibited.

There is nothing in this statute indicating that it

was the legislative intent that any penalty should be

attached to the violation of the contract other than

that specifically imposed by the statute. This rule is

particularly applicable to this statute because it only

inflicts a civil penalty. The act is not made criminal

and there is no provision of the statute providing that

a contract made in violation thereof is void.

We also emphasize the pro])osition that the statute

imposes no penalty upon the passenger.

As stated by the United States Supreme Court in

Yates V. Jones National Bank, 51 L. Ed. 1012; 20(>

U. S. 158, ''Where a statute creates a duty and pre-

scribes a penalty for nonperformance, the rule ]) re-

scribed bv the statute is the exclusive test of liability".



This statute permits the doins;' of the act by paying

the penalty which is a species of license money exacted

for the privilege of doing the act, and no other act is

made unlawful by the statute.

6 Billing Case Law 704.

We call attention to the quotation from Story on

Contracts on page 21 of appellee's brief declaring the

rule that

"If the contract be executed however, that is,

if the wrong be alread}^ done, the illegality of the

consideration does not confer on the party guilty

of the wrong the right to renounce the contract,

for the general rule is, that no man can take ad-

vantage of his own wrong, and the innocent party,

therefore, is alone entitled to such a privilege".

Here, the jury has found that a contract was made

by the assent of the parties.

We respectfully suggest that the distinction between

contracts im])lied in fact and contracts implied by law

is very marked and well defined.

The right of recovery herein does not de])end upon

the Court implying a contract as a matter of law. The

existence of the contract was detcM-uiined by the ver-

dict of the jury.

"A distinction exists between contracts implied

in fact and those which are im])lied in law\ The
former are iniplied contracts, and the latter are

quasi contracts. In n (|uasi contract the contract

IS a mere fiction; the intention being disregarded.

In an implied contract the intention is ascertained

and enforced. 'In one, the intention is disre-

garded; in the other it is ascertained and en-
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forced'. Hertzog v. Hertzog, 29 Pa. 465, 468. A
quasi contractual obligation is imposed by law

for the purpose of bringing about justice, without

regard to the intention of the parties.

In quasi contract there is no contract obliga-

tion in the true sense, for there is no agreement

;

but it is clothed with the semblance of contract

for the purpose of the remedy. Nevada Co. v.

Farnsworth (C. C.) 89 F. 164; See People v.

Dimimer, 274 111. 637, 641, 113 N. E. 934; MatUe
V. Hancock, 78 Yt. 414, 417, 63 A. 143. In 40 Cyc.

2807, the law^ is stated as follows:

'But where an obligation is imposed by law

upon one to do an act and he fails to perform it,

because of the interest of the public in its per-

formance, one who does perform it, with the ex-

pectation of receiving compensation is entitled to

recover.

'

In Williston on Contracts, Vol. 1, Sec. 3, that

writer says:

<* * * ^ji rights enforced by the contractual

actions of assumpsit, covenant and debt were re-

o-arded as based on contracts. Some of these

rights, however, were created, not by any promise

or mutual assent of the parties, but were imposed

by law on the defendant irrespective of, and some-

times in violation of his intention. Such obliga-

tions were called implied contracts. A better name

is that now generally in use of quasi contracts.

This name is better since it makes clear that the

obligations in question arc not true contracts, and

also because it avoids confusion with another

class of obligations, which have also been called

implied contracts. 'Hiis latter class consists of

obligations ai'ising froiii nmlual agreement niul



intent to promise, but where the agreement and

promise have not been expressed in words. Such

transactions are true contracts, and have some-

times been called contracts implied in fact.'

In 13 C. J. 244, it is said:

'Contracts implied in law, or more properly

quasi or constructive contracts, are a class of obli-

gations which are imposed or created by law with-

out regard to the assent of the party bound, on

the ground that they are dictated by reason and

justice, and which are allowed to be enforced by
an action ex contractu.'

City of New York v. Davis, 7 Fed. (2d) 566.

'A contract implied in fact is a true contract,

the agreement of the parties being inferred from

the circumstances, while a contract implied in law

is but a duty imposed by law^ and treated as a con-

tract for the purposes of a i*emedy only. '

'

'

13 Corpus Juris 240.

The only distinction between a contract implied in

fact and an express contract rests in the mode of proof.

The nature of the understanding is the same and both

express contracts and contracts implied in fact are

founded on the mutual agreement of the parties.

13 Corpus Juris 242.

The right of the appellee to a recovery does not de-

pend upon the Court implying a contract as a matter

of law. The contract is (established by the proof and

the verdict of the jury. The only question is, will the

Court decline to recogni/c this contract becaTise it

was made in violation of the Air Commerce Act?



As argued in our brief and suggested herein, the true

rule is that the question is one of legislative intent, and

the Courts will look to the language of the statute, the

subject matter of it, the wrong or evil which it seeks

to remedy or prevent, and the puriDoses sought to be

accomplished in its enactment. If from all these it is

manifest that the statute was not intended to imply

a prohibition or render the prohibited act void, the

Court will so hold and construe the statute accordingly.

This rule is stated in Harris v. Runnels cited in the

opinion.

'*It is familiar law that not every contract ill

contravention of the terms of a statute is void,

and the Courts will search the language of the

statute to see whether the intent of the makers

that a contract in contravention of it should be

void or not."

BtircU V. Taylor, 152 U. S. 634; 38 L. Ed. 578.

What facts will create relation of carrier and pas-

senger is a question of law. The existence or nonexist-

ence of such facts in each particular case is wher^

there is a conflict of evidence on the point. The finding

of the jury is conclusiv(\

4 Biiliui) Case Lair 1028 and 1029.

Assuming that the owner of the plane could not

recover under the rule stated in the cases cited in the

opinion, still that is an entirely diffcMent question from

the right of the ])asseiig('i- to recover on this contract of

insurance. TIerc was an expicss contract binding the

company to pay the loss ])rovi(lcd the deceased was a

fare paying passenger. The jury has Found that there
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was a contract of carviago and that ho was a fare pay-

ing passenger.

The only objection to a recovery is that the pilot

of the ship was not licensed. Even granting that the

pilot conld not have recovered under the rule stated,

still this contract of carriage between Halcomb and the

pilot was a contract resting upon their assent and is

not a contract which the Court is called upon to imply

as a matter of law\

We repeat that the sole question before the Court is,

will the Court refuse recognition of this contract under

the rule of public policy? On this issue, we think the

law is clear that because Halcomb was not in pari

delicto the statute does not denounce the contract as

void, and there is nothing in the statute supporting

the proposition that the Legislature intended to pro-

hibit the making of such contracts.

The effect of this decision is very far reaching. Sup-

pose a passenger purchased a ticket from a railroad

company in violation of some rule of the Interstate

Commerce Commission or some Federal statute gov-

erning the carrier. Under this rule, such passenger

would be deprived of his right to recover for any in-

juries sustained by reason of the negligence of the

carrier.

In other words, the i-ule announced in the opinion

is a very broad and comprehensive one, and viewed in

the light of the statute in force will ])revent a recovery

of contracts made by persons wholly innocent and

without any knowledge that any regulation or law has

been violated by the party with whom they are con-



tracting. In other words, every person becoming a

passenger on an aeroplane, as well as on all other

carriers where licenses or regulations are enforced is at

the peril of determining whether a license has been

issued and all Federal regulations observed.

"To the general principle that ignorance of the

law is no excuse for making a contract violating

that law, there are some exceptions. The rule

does not apply where the performance of the

agreement in the manner intended would, mi-

known to parties, be illegal, but a legal method of

performance is possible. Nor does the rule apply

where the mistake is really one of fact and not of

law. Where a person sues for services rendered

another in an occupation which is illegal, unless

the employer is duly licensed to carry it on, which

he is not, such person may recover unless he knew
that the employer had had no license, for while

he is bound to know that the employer must have a

license to make the business legal, his mistake as to

his having such license is a mistake of fact and not

of law. So it is held that a bond given to a per-

son to indemnify him against liability for seizing

goods under a writ or for arresting a person, is

illegal if the person to whom it is given knew the

seizure or arrest to be without right, but legal

if he believed it to be authorized. An agreement

is not necessarily illegal because carried out in

an illegal way, if this was not contemplated when
the agreement was made. Whei-e the contract is

illegal for other reasons than that it involves

moral turpitude, ignorance of the illegality of the

contract on the ])ai't of the ])arty seeking relief

has been considci-cd as strong ground i'or granting

relief to him".

1.3 Corpus Juris rAG.
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Appellee therefore respectfully submits that a re-

hearing should be granted and the judgment should be

affirmed.

Dated, Woodland, California,

November 29, 1935.

Respectfully submitted,

L. C. Smith,

Huston, Huston & Huston,

Attorneys for Appellee

and Petitioner.
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Certificate of Counsel.

The imdersigiied counsel for appellee herein do here-

by certify that in their judgment, the said petition is

well founded and that it is not interposed for delay.

Dated, Woodland, California,

November 29, 1935.

L. C. Smith,

HusTox, Huston & Hustox,

Attorneys for Appellee

and Petitioner.
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United States District Court Western District of

Washington, Northern Division.

No. 20729

UNITED STATES OF AMERIC^A,
Plaintiff,

vs.

LAKE UNION DRY DOC^K & MACHINE
WORKS, a corporation,

Defendant.

COMPLAINT.
Comes now the UNITED STATES OF

AMERI(^\, plaintiff herein, by Anthony Savage,

United States Attorney for the Western District

of Washington, and Jeffrey Heiman, Assistant

United States Attorney for said District, and com-

plaining of tlie defendant herein, alleges:

•Pajje iiiiniborin<j appoarinfj at tho foot of page of ori;^iiial certified

Transcript of Record.
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I.

Tliat during" all the times hereinafter mentioned,

the plaintiff herein was and is now a corporation

sovereign.

II.

That the defendant LAKE UNION DRY DOCK
& MACHINE WORKS is a corporation existing

under the laws of the State of Washington with

its principal place of business in the (^it^v of Seattle,

State of Washington, in the Northern Division of

the Western District of Washington, and within

the jurisdiction of this Court.

That the defendant at all times hereinafter men-

tioned conducted a dry dock and machine works

located in the City of Seattle, Division and District

aforesaid, for the repair and rebuilding of vessels.

III.

That on or about the 30th day of December, 1931,

the Coast Guard Cutter "CtLTARD" was in the dry

dock of the defendant corporation undergoing re-

pairs; that said defendant corporation had con-

tracted with the Treasury Department, United

States Coast Guard, a branch of the Government of

the United States to repair the United States

Coast Guard vessel "GUARD"; that said contract

was executed on the [2] 18th (la\' of November,

id:]], and provided for the repair of the "GUARD"
by the dofVndant corpoi'ation at the i)lant of the

def(Mi(l;iiit corporation, said contract further con-

tniiiiiii;- ,•! i)i()vision as follows:

GENERAL (CONDITIONS—FIRE PRO-

TECTION. It is clearly miderstood that the
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contractor agrees to fiirnisli the vessel ample

fire protection during the time in dr^v-dock or

on the marine railway.

IV.

That the United States Coast Guard cutter

^'GUARD'' was on or about the 30th day of De-

cember, 1931, in the dry dock of the defendant cor-

poration for repairs pursuant to said contract

heretofore referred to, and that on said date a fire

originated upon the premises of the defendant cor-

poration, and because of the negligence of the de-

fendant corporation, its officers and employees, said

fire spread to the United States Coast Guard Cutter

''GUARD" while in the defendant's dry dock

aforesaid; that as a result of said fire the United

States Coast Guard Cutter "GUARD" was burned

and damaged to such an extent that it was necessary

to have said vessel repaired; that the defendant

corporation herein repaired said vessel for damages

sustained as a result of said fire under contract No.

Teg. 15520, for which work the defendant corpora-

tion was paid the sum of Three thousand three

hundred sixty-two Dollars ($3,362.00); that the

sum of $3,362.00 whicli was paid for the repair

of tlie United States Coast Guard Cutter

''GUARD" is flic amount of damage the plaintiff'

suffered as a result of the negligence of the de-

fendant corporation as aforesjud.
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V.

That the defendant corporation carelessly and

negligentl^v failed in violation of their contract made

and executed on the 18th day of November, 1931,

and in special violation of the provision heretofore

stated with reference to fire protection, failed to

provide ample fire protection for said vessel, to-

Avit: said defendant corporation failed to provide

a hose suitable for fire fighting, [3] failed to pro-

vide fire fighting equipment, and failed to provide

men necessary for the fighting of said fire.

VI.

That due demand has been made by the plaintiff

herein from the defendant corporation for pay-

ment of the smn of Three thousand three hundred

sixty-two Dollars ($3,362.00) and the defendant

corporation has failed, neglected and refused to pay

the same, or any part tliereof.

WHEREFORE, tlic plaintiff prays for judgment

against the defendant corporation TjAKE UNION
J)RY DOCK & MA(^HINE AVORKS, in the sum

of Three thousand three hundred sixty-two Dollars

($3,362.00), together with interest thereon at the

legal rate from December 30th, 1931, until paid and

for its costs and disl)ursements to be taxed herein.

ANTHONY SAVAGE
United States Attorney.

JEFFREY HEIMAN
Assistant United States

Attorney.
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United States of America,

Western District of Washington,

Northern Division—ss.

JEFFREY HEIMAN, being first duly sworn,

on oath deposes and says: That he is an Assistant

United States Attorney for the Western District

of Washington, and as such makes this verification

for and on behalf of the United States of America.

That he has read the foregoing Complaint, knows

the contents thereof, and believes the same to be

true.

JEFFREY HEIMAN
Subscribed and sworn to before me this 15th

day of November, 1932.

[Seal] S. ( OOK
Deputy Clerk, United States District

(burt. Western District of Washington.

[Endorsed]: Filed Nov. 15, 1932. [4]

[Title of Court and Cause.]

ANSWER
Comes now the Lake Union Dry Dock (Jc Machine

Works, a corporation, defendant above named, and

for answer to plaintiff's complaint lierein, admits,

denies and alleges as follows:

T.

Referring to })aragraph IV, defeiid.-iiil admits

that the fire therein referred to spread to the cutter
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Guard, but denies that this was occasioned by or

resulted from the negligence of the defendant in any

\va>- whatsoever ; admits that the Guard was burned

and damaged so that it was necessary to have the

same repaired, but denies that the work therein

referred to and the expense thereof alleged to

amount to the sum of $3,362.00, was loss or damage

caused or resulting from the negligence of the de-

fendant.

II.

Referring to paragraph Y of said complaint, de-

nies each and every allegation therein contained.

And for an Affirmative Defense to said action,

defendant alleges as follows:

I.

That pursuant to the regulations of the Coast

Guard Department, it is the order and the practice

of the Department [5] to keep on board any vessel

at all times a sufficient number of men for the per-

formance of watch, patrol and other duties, and the

protection and care of the A^essel, and that at the

time of said fire the Cutter Guard had on board

two or more memlicrs of her ci'ew; that said mem-

bers of the crew were awakened at tlio time siiid

fire originated, whicli was at a point considerably

remo^<'(l fioni tlie location of said vessel; that at

su<'li time «'nid foi- a ])eriod of fifteen or twenty

minutes subsequent thereto, the said vessel was

not ill proximity to the fire, nnd was not subject

to damage tlierefrom; that said vessel was then

resting upon a small floating dry dock moored to
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ttie southerly side of the wharf, upon which said

fire originated, that there was a slight breeze from

the north, and that had the crew of the Guard

simply cast off the lines by which the dry dock

was moored to the wharf, the said dock, together

with, the Guard resting thereon, could have been

easily pushed or would have drifted across the

waterway to the south, and would have sustained

no damage whatsoever by reason of said fire; that

the crew of the Guard made no effort to save or

protect said vessel, and had they made a reasonable

effort so to do, as required by their duty and regu-

lations, and by common prudence under the circum-

stances, said vessel would have been protected and

saved from any injury whatsoever; that such dam-

age as occurred Avas directly attributable to and

resulted from the negligence of the crew of the

Guard in failing to take proper precautions for the

safety of said vessel, and that defendant is not

responsible therefor.

WHEREFORE, defendant prays that said action

may be dismissed, and that it have and recover its

costs and [6] disbursements herein.

BRONSON, JONES & BR0X80N
Proctors for defendant.

United States of America,

Western District of Washington,

Northern Division.—ss.

H. B. JONES, being first duly sworn, on oath

deposes and says: Thai he is Secretary of l.ahe
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Union Dry Dock & Machine Works, a corporation,

defendant above named, and that he makes this

verification tor and on behalf of said corporation,

being therennto duly authorized; that he has read

the above and foregoing ANSWER, knows the con-

tents thereof, and believes the same to be true.

H. B. JONES

Subscribed and sworn to before me this 5th day

of January, 1933.

[Seal] SHERMAN F. EBBINGHOUSE
Notary Public in and for the State of Washington,

residing at Seattle.

Received a copy of the within Answer this 5th

day of Jan. 1933.

ANTHONY SAVAGE
Attorney for Pltff.

[Endorsed] : Filed Jan. 6, 1933. [7]

[Title of Court and Cause.]

REPLY.

Comes now the UNITED STATES OF
AMERICA, plaintiff herein, by its attorneys An-

thony Savage, United States Attorney for the West-

ern District of Washington, and Jeffrey Heiman,

Assistant United States Attorney for said District,

and for reply to the answer and affirmative defense

of tlie defendant, alleges as follows:



vs. United States of America 9

I.

Plaintiff denies each and every material allegation

contained in defendant's affirmative defense.

WHEREFORE, having fully replied, plaintiff

prays for the relief asked for in its complaint on

file herein.

ANTHONY SAVAGE
United States Attorney.

JEFFREY HEIMAN
Assistant United States Attorney. [8]

United States of America,

Western District of Washington,

Northern Division.—ss.

JEFFREY HEIMAN, being first duly sworn, on

oath deposes and says: That he is an Assistant

United States Attoraey for the Western District of

Washing-ton, and as such makes this verification for

and on behalf of the UNITED STATES OF
AMERICA, plaintiff* herein; that he has read the

foregoing Reply, knows the contents thereof, and

believes the same to be true.

JEFFREY HEIMAN

Subscribed and sworn to before me this 11th day

of January, 1933.

[Seal] T. W. EGGER
Deputy Clerk, United States District Court,

Western District of Washing-fon.

Received a copy of the within Reply this i:') day

of Jan. 1933.

BRONSON, JONES & BROXSOX
Attorney for deft.

[Endorsed]: Filed Jan. 13, 1933. [9]
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[Title of Court and Cause.]

STIPULATION WAIVING TRIAL BY JURY.

IT IS HEREBY STIPULATED AND
AGREED, by and between the respective parties

hereto, by and through their undersigned attorneys,

that the above matter may be transferred from the

assignment and trial calendar of the Honorable Ed-

ward E. Cushman, one of the judges of the above

entitled Court, to the assigmnent and trial calendar

of the Honora])le Jeremiah Noterer, one of the

judges of the above entitled Court, and that said

matter may be set down for hearing and trial before

the Honorable Jeremiah Neterer on the 24th day

of October, 1933.

IT IS FURTHER STIPULATED AND
AGREED, that the above matter may be tried by

the above entitled court before the Honorable Jere-

miah Neterer without the intervention of a jury,

such trial by jury ])eing hereby expressly waived;

and

IT IS FURTHER STIPULATED AND
AGREED, that said Court may make and enter its

findings of fact and conclusions of law therein.

DONE at Seattle, Washington, this 29th day of

September, 1933.

ANTHONY SAVAGE
United States Attorney,

Attorney for Plaintiff.

WRIGHT, JONES ^ BRONSON
Attorneys for Defendant.

[Endorsed] : lUed Oct. 2, 1933. [10]
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[Title of Court and Cause.]

STIPULATION.

IT IS HEREBY STIPULATED by and between

the parties hereto through their respective attorneys

of record, undersigned, that the attached provisions,

which appear in the 1923 edition of "Regulations

for the United States Coast Guard, Treasury De-

partment," may be made, and become, a part of the

record of the above entitled cause, and may be con-

sidered as having been offered and received in evi-

dence at the conclusion of the testimony of the case

and prior to submission of the same for decision.

TOM DeWOLFE
Attorneys for Plaintilf.

WRIGHT, JONES & BRONSON
Attorneys for Defendant. [11]

The following provisions appear in the 1923 Edi-

tion of Regulations for the United States Coast

Guard

:

Sec. 533:

"Liberty shall be granted the crew at ^ucli

times and under such conditions as the com-

manding officer may direct. An ami)le allow-

ance is recommended in the interests of recre-

ation and health, but wlien lil)erty is granted

there shall be maintained at all times a force

sufficient for ordinary emergencies."

Sec. 1389: (Sub. 4)

The following a])penrs undei" t\w lieading "The

Enlisted Force":
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''They shall see that the regulations concern-

ing lights in the storerooms to which they have

access are strictly observed, and that every pre-

caution is taken to prevent tire or other acci-

dent."

Sec. 1503: (Sub. K)
"Every proper precaution shall be taken to

guard against fire, and each crew shall be pro-

ficient at fire drill. The steam pumps shall be

tried at fire quarters when under steam. The

chemical fire extinguishers shall be tested once

a year, and recharged when necessary."

(Sub. L)

"Fire buckets shall be kept filled with clean,

clear water ready for use, shall be refilled at

frequent intei*vals, and shall not be removed

from their proper places or used for any other

puri3ose than extinguishing fire."

Sec. 1563

:

"The following requirements shall be com-

plied with regarding the reports to be made to

the commanding officer at 8 p. m. daily:

(a) 1. * * *

(Sec. 2) "Me shall see that the tire hose are

coupled and led along the decks, that the fire

buckets are full of water, and that all other

necessary precautions against fire have been

taken."

Sec. 2054: (Sub. J)

"In each fireroom fitted foi- oil l)urning that

shall !)(' ])r()vi(h'(l fire-extinguishing apparatus
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consisting of steam fire hose permanently

coupled and of sufficient leng-th to reach all

parts of the fireroom, a box containing about 2

bushels of dry sand with a large scoop, and port-

able fire extingiiLshers of approved types. The

portable extinguishers shall ])e kept in the fire-

room, engine room, compartments through which

fuel-oil pipes pass, and in compartments adja-

cent to fuel-oil tanks, and shall be frequently

inspected. The liquid in the foam extinguishers

shall be tested at least once each month. The

fireroom force shall be instructed as to the

valves to close, or other procedure, in case of

fire or explosion in connection with the oil ap-

paratus.
'

'

[Endorsed] : Filed Nov. 17, 1933. [12]

[Title of Court and Cause.]

COURT'S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

ANTHONY SAVAGE, U. S. Attorney,

TOM DeWOLFE, Asst. U. S. Atty.,

For Plaintiff;

WRIGHT, JONES & BRONSON,
For Defendant.

This cause having heretofore, pursuant to due

assignment, been regularly tried by the submission

of evidence on the part of the plaintiff and (Ui the

part of the defendants, and the court, after hearing

argument by proctors and considering the same,
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makes the following findings of fact and conclusions

of law.

That (hiring all the times hereinafter mentioned

the plaintiff wiis and is now a corporation .sOAxreign;

(2) that the defendant is and at all times herein-

after mentioned, was a corporation existing by vir-

tue of the laws of the state of Washington, that

its princii)al place of ])usiness is in the city of

Seattle in the northern division of the Western

District of Washington and within the jurisdiction

of this court; that the said defendant at all times

hereinafter mentioned conducted a dry dock and ma-

chine works and ship repair business at its plant

located in the city of Seattle for the repair and

rebuilding of vessels, including the drydocking

thereof

;

(3) That on or about the 30th day of Decem-

ber, 1931, the United States Coast Guard cutter

''Guard", pursuant to written [13] contract, entered

into on the 18th day of November, whereby the de-

fendant agreed to make certain repairs on the said

"Guard", which contract is in evidence herein as

Plaintiff's Exhibit No. 1, and contains the following

provisions

:

"GENERAL CONDITIONS-
FIRE PROTECTION

IT IS CLEARLY UNDERSTOOD THAT
THE CONTRACTOR A(}REES TO FUR-
NISH THE VESSEL WITH AMPLE FIRE
PROTECTION DURINrj THE TIME IN
DRV DOCK OR ON THE MARINE WAY."

That the dry dock of tlic defendant is i)laced upon

a floating (h-y dock '.VI feet wide and 70 feet long,
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moored on the southerly side to a wharf, tlie face of

which extended generally in an east and west direc-

tion ; that to the south side of the dry dock was an

open waterway, l^ounded upon the southerly side by

a row of poles extending in an east and west direc-

tion parallel to the wliarf, against which said dry

dock lay, and about 100 feet south thereof; that to

the north side of said dry dock and located upon the

wharf against which the dry dock lay and extending

in an east and west direction at a distance of about

30 feet from the southerly side of said wharf was

an open woodwork shed, designated as a joiner shop

extended parallel to said dry dock to a distance of

approximately 30 feet beyond the easterly end there-

of ; that located about 12 or 15 feet east of the east-

erly end of said joiner shop was a boiler room about

12 by 15 feet in dimensions, which room was in a

northeasterly direction from the floating dock, a dis-

tance of about 50 feet ; that the plant of the defend-

ant was equipped with modern and sufficient tire

fighting- equipment for its own protection, consistini^:

primarily of a number of chemical fire extinguish-

ers, located at various positions throughout the

plant, and three 21/2 gallon chemical extinguishers

separated l)y 20 feet intervals were hung- upon the

southerly side of the posts supporting the soutli

side of the joiner shop and directly opposite said

dry [14] dock and about thirty feet therefrom, and

a 50-gallon chemical cart extinguisher was located

upon tlie northerly side of said joinci- shop; tliat

said extinguishers were accessiltle and available for
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use, but the crew of the plaintiff had not been ad-

vised thereof by the defendant nor by any other

l»erson advised or iiLstrneted in the use of such ex-

tini^uishors or given autliority or permission to use

the same; that a canvas-covered tire hose and con-

nection was located upon the north side of the joiner

shed ; that there was no fire hydrant or watermain

lor fire protection on the wharf adjacent to the dry

dock or the ''Guard", or between said vessel and the

joiner .shop ; that there was extended from the said

watermain to the dock to the wharf adjacent to the

dry dock a one-inch waterpipe connection, to which

there was a one-inch hose attached, which was used

for the purpose for which it was designed, for

washing the sides of the ships in dry dock and was

used for the protection of tlie interior of the

"Guard" while on dry dock while she was dis-

mantled. The engines of the "Guard" while on

dry dock were dismantled and her fire equipment for

her own protection was rendered useless; that the

length of said hose was approximately 100 feet long

and capable of throwing a stream of water 60 or 75

feet; that a crew of two seamen lived on board the

"Guard"; that on the morning of December 31,

19:U, at about 4:30 oi' 5:00 A. M., a fire originated

at defendant's plant, in the boiler room; that

the tire was discovered by a person living on a

barge moored at defendant's plant, but not in

tlie defendant's employ. This party immediately

Tiotified tlie defendant's watchman, who was then

ill llic (l(t('kiiiast('i''s office, from which point the

file was iiol xisiblc, and, likewise, inmiediately

awak<'ti('(l 111*' two seamen on the "Guard". The

nightwatchman immediately telephoned an alai'm to
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the fire department. The members of the crew went

from their vessel to the wharf, took the one-inch

hose, the nozzle end of which they had, [15] for pro-

tection, placed on the bow of the "Guard", turned

on the water and attempted to quench the tire by

turning the full force of this hose upon the fire

in the l^oiler room. Thei/ they were unable to do,

and the fire spread to the joiner shop in wliicli was

stored inflammable material, and about forty feet

from the end of the shop was stored a dinghy be-

longing to the "Guard". AYlien they were unable to

stop the fire, the seamen ran and took the dinghy

from the shop and carried it some distance to safety,

approximately TOO feet or 125 feet, and then re-

turned and cut the rope that anchored the dry dock

to the wharf and endeavored to push the dry dock

and the "Guard" upon it away from the wharf.

There was a slight wind blowing the fire towards the

"Guard".

The fire department did not respond immediately,

and the nightwatchman again called and went to the

entrance gate into the defendant's plant, and opened

the gate for the fire department to enter. Usually

the first equipment of the tir(* department would

respond to this location in from three to five minutes,

but on this occasion the equipment did not arrive foi*

fifteen or twenty minutes. Neither the night watch-

man nor any one else Ui?ed the chemical fire extin-

guishers or requested the seamen to d(^ so, and tbe

seamen knew nothing about it.

The seamen acted with all diligence and as reason-

ably prudent persons would under the circumstances,

in the protection of their vessel. The ])lant of the
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defendant was ;suppli(Ml witli all necessary fire ap-

paratus for its protection, ])ut there was no tire

protection afforded for the protection of the vessel

on the dry dock, either l)y water supply or chemical

apparatus. As a result of the tire the "Guard" was

burned and damaged, and the defendant company

repaired the "Guard" for the damages sustained as

a result of said fire, under contract No. TCG 15520,

in the sum of $3,362.00, which was paid for the

repair of the United States Coast Guard cutter

"Guard". [16]

The court finds that the relation between the

plaintiff and the defendant was that of bailor and

l)ailee, under bailment to the mutual benefit of both

parties, in which the bailee agreed to furnish the

vessel ample fire protection during the time in dry

dock or on the marine way, and said bailee failed to

exercise, under the circumstances, ordinary care re-

quired under the law and the said contract.

The court finds that the plaintiff has demanded of

the defendant the payment of $3,362.00, and the

defendant has failed and refused to pay the same.

JEREMIAH NETERER
United States District Judge.

And as a conclusion the court finds that the plain-

tiff is entillcd to recover judgment against the de-

fendant in llie sum of $3,362.00, together witli the in-

terest thereon from the date of demand, and the

costs and disbursements to ])e taxed herein.

Done tliis 26t]i day of Decem])er, 1933.

JEREMIAH NETERER
United States Di.strict Judge.

[p:ndorsed]: Filed Dec. 26, 1933. [17]



vs. United States of America 19

United States District Court, Western District of

Washington, Northern Division.

No. 20729

UNITED STATES OF AMERICA,
Plaintiff,

vs.

LAKE UNION DRY DOCK & MACHINE
WORKS, a corporation,

Defendant.

JUDGMENT.

This matter having come on for trial before the

undersigned Judge of the a])ove entitled Court, a

jury having been waived, plaintiff being represented

by Anthony Savage, United States Attorney for the

Western District of Washington, and Tom I )eWolfe,

Assistant United States Attorney for said District,

and defendant l)eing represented by its attorneys,

Wright, Jones & Bronson, and the Coui't having

taken the matter under advisement, and the parties

having submitted tlie same on written briefs and the

Court liaving heretofore filed herein its signed

Findings of Fact and Conclusions of Law in favor

of the plaintiff, and the Court l)eing (hily advised

in the premises, now, therefore

It is hereby ORDERED and AIMUDGED tliat

the plaintiff do have and recover judgment of and

from defendant in tlie .sum of Thirty-tlncc Hundred

Sixty-two ($3,3()2.0()) Dollars, togetlicr with interest

thereon at the legal i-n1e from Mai-cli 12. lf):'2. and

together with its costs and (lishurscnicnts 1o be iiwvd

herein accordinu" to law.
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Done ill open court this 12tli day of Juno, 1934.

JEREMIAH XETERER
United States District Judge.

[Endorsed] : Filed Jun. 12, 1934. [18]

[Title of Court and Cause.]

EXCEPTIONS TO JUDGMENT.

The defendant. Lake Union Dry Dock & Machine

Works, a corporation, by its undersigned attorneys,

hereby excepts to the judgment this day made and

entered herein, allowing to tlie plaintiff recovery of

and from the defendant in the sum of $3,362.00 with

interest from March 17, 1932, and costs, and to each

and (n-ery part thereof.

Dated this 12th day of June, 1934.

WRIGHT, JONES & BRONSON
Attorneys for Defendant.

The foregoing exceptions are liereby noted and

allowed.

JEREMIAH NETERER
District Judge.

Copy received Jun. 12, 1934.

J. CHARLES DENNIS
U. S. Attorney

JOHN AMBLER
Asst. U. S. Atty.

[Endorsed]: Filed ,luu. 12, 1934. [19]
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[Title of Court and Cause.]

PETITIOX FOR APPEAL.

Comes now the defendant above named, 1)y its

attorneys, and respectfully shows that on the 12th

day of June, 1931, the above entitled Court entered

a final judgment herein, based upon its special find-

ings heretofore made and entered herein, and allowed

to the plaintiff a recovery against this defendant of

the sum of $3,362, together with interest thereon

at the legal rate from March 17, 1932, and costs

taxed at the sum of $35.05.

This defendant, your petitioner, feeling itself ag-

grieved by said judgment, has heretofore served and

doeb herewith file this, its notice and petition for

allowance of appeal, from said decision and judg-

ment, and the rulings of the Court thereto entered

in the trial of said cause, and in the course of said

proceedings, to the United States Circuit Court of

Appeals, for the 9th Circuit, luider the laws of the

United States in such cases made and provided, and

herewith petitions the court for an order allowing

this appeal.

WHEREFORE, your petitioner prays that said

appeal to said Court be allowed, and that an order

be made, fixing the amount of cost and supersedeas

bond, conditioned as ])rovided l)y law, and that upon

the giving of such l)()n(l as may be hxed herein, all

other and further proceedings may be sus])ended

until the [20] determination of said ap])('al by tbe

said Circuit Court of Appeal.

WRIGHT, JONES & BRONSOX
Attorneys for defc^ndant and a])])ellant.
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Copy of the foregoing notice and petition for

allowance of appeal received this r2th day of July,

1934.

J. CHARLES DENNIS
JOHN AMBLER

Attorneys for Plaintiff.

[Endorsed]: Eiled Jul. 12, 1934. [21]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

('Omes now the defendant above named, and in

connection with its appeal in the above cause which

has been allowed, assigns the following errors,

upon which it relies to i*everse the judgment herein,

as appears of record:

I.

The making and entry of that portion of finding

number 3, which recites that the crew of the plain-

tiff had not, by the defendant, nor by any other

person, been advised or instructed in the use of

such fire extinguishers, or given authority or per-

mission to use the same, upon the ground that the

same are unsupported by and contrary to the evi-

dence in the case.

IL

The making and entry of that portion of finding

numlier 3, reciting:

"That there was no lir(> liydrant or water-

main for (Ire ])rotection on the wharf adjacent
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to the dry dock or the Guard, or between said

vessel and the jomer shop;"

upon the ground that the same is unsux)ported by

and contrar}' to the evidence in the case.

III.

The making and entry of that portion of finding

number 3, reciting that the fire equipment carried

by the Cluard for its own protection was rendered

useless during the time it was in dry dock, except

as to the water pumps of said vessel ; upon the [22]

ground that the same is unsupported by and con-

trary to the evidence in the case.

IV.

The making and entry of that portion of finding

number 3, reciting:

"The seamen acted with all diligence and as

reasonably prudent persons would under the

circumstances ; '

'

upon the ground that the same is unsupported by

and contrary to the evidence in the case.

V.

The making and entry of that portion of finding

number 3, reciting:

"Tliat there was no fire protection afforded

for the protection of the vessel on Ihc (ivy do(!k,

either hy watei- suppl\' oi* chcniical ni)))ai'atus;''

upon tlic ground that tlic same is unsupported by

and contrarN' to the ex idcncc in tlic case.
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VI.

The making and entry of that portion of finding

number 3, reciting that

:

"The court finds that the rehition between

tlie phuntift" and the defendant was that of

bailor and bailee, luider bailment to the mutual

benefit of both parties, in which the bailee

agreed to furnish the vessel ample fire protec-

tion during the time in dry dock or on the

marine way, and said bailee failed to exercise,

under the circumstances, ordinary care re-

quired under the law and the said contract;"

upon the ground that the same is contrary to and

unsupported by the e^ddence in the case, and law

applica])le thereto.

VII.

The failure and refusal of the Court to make and

enter tlie following portions of defendant's pro-

posed findings of fact, filed herein upon December

26, 19)33, or the substance thereof, as requested in

said proposed findings, and in defendant's excep-

tions and request for additional findings filed herein

upon the 30th day of December, 1933, in the fol-

lowing respects: [23]

(a) ''That said vessel was I'cquired to caiTy,

and (li<l can-y, i)ursuant to Coast Guard Regu-

lations in evidence herein as defendant's Ex-

bi))it A-b, fire equipment for her own protec-

tion, consisting of extingnisliers, sand in boxes,

water in buckets, * * *"
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(b) "That the crew of two men left on

board were considered b}^ hy the plaintiff and

its commanding officer to be adequate and suf-

ticient to care for the safet}^ of said vessel in

any einergenc}' that might ordinarily arise, and

also were considered sufficient to move the dry

dock, if necessary, and to extinguish any fire,

or take care of anything out of the ordinary

which would occur on board said vessel."

(c) "That the commanding officer of said

vessel considered that the hose furnished by

the defendant, and the water supply, to be made
available, was sufficient to take care of a fire

on board said vessel."

(d) "That at the time the members of the

crew went from the vessel to the wharf, the

fire was confined to the inside of the boiler

room, and the flames were just beginning to

break through the roof, and that the members

of the crew endeavored for a period of five

to seven minutes to put out the fire in the

boiler room."

(e) "That the dock was pushed and drifted

out in a south-westei-ly direction into the open

channel, out of range of the fire, and the crew

thereupon extinguislied ai\v flames remaining

by tlie use of buckets and wntci- dipped fi'om

alongside the dock."

(f) "That at no time did tlie crew use tlie

hose furnished l)y tlie defendant upon said

vessel; that bad said hose been ke])t on boai'd

said vessel, and used for the protection of said

vessel, it would liav<' ])i'evented or substantially
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lessened the damage that said vessel suffered

from the fire."

(g) ''That defendant's watchman endeavor-

ed to reach the fire hose upon the northerly side

of the shed upon the wharf adjoining the vessel,

but that by reason of the draft and the heat

carried under the roof,, he was unable to do so,

and was likewise unable to make use of the

chemical cart above referred to."

(h) "That the dry dock on which the vessel

rested, was capable of being readily moved by

two men, particularity in the case of an assist-

ing breeze; that at the time of such fire there

was a light breeze from the north or northeast,

blowing from the fire towards the dry dock;

that the crew of said vessel did not undertake

to move said dock for at least fifteen miimtes

after they were awakened, and went on board

the wharf and began fighting the fire ; that had

they undertaken to move it at once, or even at

the time they ceased using the hose and went

to carry out the dinghy, tliey could have moved

it out of reach of the fire in time to have pre-

vented the damage that occurred to the boat,

or a very sul)stantial ])art thereof; [24] that

there was nothing to prevent the crew from

moving said vessel immediatel^y they were awak-

ened, and went on deck;"

on the ground tliat the said proposed findings, and

each of them, were established by the uncontradicted

('\i(h'nc(', and malcrial 1o llic issues in tlie case.
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VIII.

Failure and refusal of the Court to make find-

ings upon the following propositions as proposed

and requested in defendant's request for additional

findings, filed herein upon the 30th day of December,

1933, or the substance thereof, as follows, to-wit:

(a) That the purpose of the fire protection

clause in the contract between the plaintiff and

defendant, was to furnish to the vessel similar

fire protection to that provided by her own

equipment when not out of conmiission, and

that such protection was furnished by the hose

and water supply provided for said vessel.

(b) As to whether or not the commanding

officer of the Guard considered and accepted

the hose furnished to the vessel as being ade-

quate and sufficient for its protection.

(c) Whether or not, if the hose kept on

board the vessel had been used on the vessel,

it would have prevented or substantially less-

ened the damage which occurred.

(d) What period of time elapsed from the

time that the crew of the Guard was awal^ened

and available for duty, to the time tliat they

commenced moving tlie (h;\ dock u])oii wliich

the Guard rested, away from tlie dock.

(e) Whether or not the (hunage to the

Guard could have been ])i'('\ente(l, luul tlie ci-ew

of the (Juai-d cut il loose and ])iisli('(l il away

from the dock

;

1. Immediately u])on responding to the

alarm and cndeavorinu- to i)nt out tlie

fire:



28 Lahr Fnion Dri/ Dock etc,

2. At the time of ceasing efforts to put out

the lire, and before moving the dinghy.

(f) That at the time of the occurrence of

the fire, the vessel was in the possession and

under the control of the plaintiff, and not in

the exclusive possession and control of the

defendant

;

on the ground that said propositions were, and each

of them is, a material issue involved in the case,

established by competent and uncontradicted evi-

dence therein. [25]

IX.

The making and entry of conclusion of law to

the eff'ect that the plaintiff is entitled to recover

judgment against the defendant in the sum of

$3,362.00, together with interest and costs, or in

any sum whatsoever.

X.

The making and entry of judgment herein, award-

ing judgment in favor of the plaintiff and against

the defendant, for the sum of $3,362.00, with in-

terest and costs.

WRIGHT, JONES cS: BRONSON
Attorneys for Defendant.

Copy received this 12tli day of July, 1934.

J. (^HARLP]S DENNLS
JOHN AMBLER

Attorneys for Plaintiff

[p]ndorsed]: Filed Jul. 12, 1934. [26]



vs. United States of America 29

[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND
FIXING BOND.

Upon consideration of the petition this day sub-

mitted herein by the above named defendant;

IT IS HEREBY ORDERED that an appeal be

allowed to said defendant from the judgment herein

made and entered upon the 12th day of June,

1934, awarding judgment in favor of the plaintiff

and against the defendant for the smn of $3,362.00,

with interest thereon at the legal rate from March

12, 1932, and costs in the sum of $35.05, and that

upon the filing of a supersedeas and cost bond upon

appeal in the sum of $4000.00, that further pro-

ceedings herein ])e stayed pending the decision of

the United States (Ircuit Court of Appeals for the

Ninth Circuit, upon this cause.

Done in open Court this 12 day of July, 1934.

JEREMIAH NETERER
Judge.

Copy received this 12th day of July, 1934.

ApproA'cd as to form and notice of presentation

waived

:

J. CHARLES DENNIS,
U. S. Atty.

JOHN A^NIBLER,

Asst. U. S. Atty.

Attorneys for Plaintiff.

OK TOM DeWOLFE.

[Endorsed]: Filed .lul. 12, V.VM. [27]
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[Title of Court and Cause.]

ORDER RESPECTING TRANSMISSION OF
EXHIBITS.

Cj)oii motion of the defendant herein, it is hereby

ORDERED that the exhiluts herein be not incor-

porated in the bill of exceptions or transcript of

record, and that the original exhibits designated by

either partly as necessary to the appeal herein, be

transmitted to the Clei'k of the Circuit (^ourt of

Appeals for the Ninth Circuit.

Done in open Court this 12 day of Api-il, 1934.

JEREMIAH NETERER
Judge.

Copy received this 12th day of July, 1934.

Approved as to form and substance and notice of

presentation waived:

J. C^HARLES DENNIS, U. S. Atty.

JOHN AJMBLER, Asst. U. S. Atty.

Attorneys for Plaintiff.

OK TOM DeWOLFE.

[Endorsed]: Filed Jnl. 12, 1934. [28]
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[Title of Court and Cause.]

SUPERSEDEAS AND COST BOND
ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That LAKE UNION DRY DOCK & MACHINE
WORKS, a corporation, as Principal, and SAINT
PAUL-MERCURY INDEMNITY COMPANY OF
SAINT PAUL, a corporation, duly incorporated

under the laws of the State of Delaware, and author-

ized to transact the business of surety in the State

of Washington, as Surety, are held and firmly bound

unto the UNITED STATES OF AMERICA, a

corporation sovereign, jDlaintiff above named, in

the full and just sum of Four Thousand Dollars

($4,000.00), for the payment of wiiich well and truly

to be made we do hereby bind ourselves, and our

and each of our successors and assigns, jointly and

severally, by these presents.

The condition of the above obligation is sucli tliat,

whereas the said Lake Union Dry Dock & Machine

Works, a corporation, defendant in the above en-

titled action, has appealed to the Circuit Court of

Appeals, for the Ninth Circuit, from tliat certain

judgment entered herein on the 12th day of June,

1934.

NOW, THEREFORE, if said Lake l^nion Dry
Dock & Macliine Works, a corjioration, as appellant,

shall prosecute its api)eal to effect and answer all

damages and costs if it fail to make its i)lea good.
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then the above obligation sliall he void, else to re-

main in full force and effect.

Dated this 18th day of July, 1934.

LAKE INIOK DRY DOCK & MAC^HINE
WORKS, a corporation,

By WRIGHT, JONES & BRONSON
Its Attorneys

(Principal)

[Seal] SAINT PAUL-MERCURY INDEMNITY
COMPANY OF SAINT PAUL

By L. S. STEWART
(Surety) Attorney-in-Fact.

Bond approved this 26tli day of July. 1934.

JOHN C. BOWEN
Judge.

[Endorsed] : Filed Jul. 26, 1934. [29]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO FILE
BILL OF EXCEPTIONS.

Tliis matter coming on regularly for liearing upon

the ai)plication of Lake Union Dry Dock & Machine

Works, a corporation, for an extension of time in

which to tile a bill of exceptions, and the court hav-

ing read the stipulation of tlie parties hereto, and

being duly advised in the |)remises, it is now, there-

fore,

ORDERED, AIMUDGED AND DECREED that

the time foi- Hliut;- t\ l)ill of exceptions in the above
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matter be and the same is hereby extended from the

first day of July, 1934 to and including July 15,

1934.

Done in open court this 28th day of June, 1934.

JEREMIAH NETERER
District Judge.

[Endorsed] : Filed Jun. 28, 1934. [30]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED that heretofore, to wit,

on October 24, 1933, at the hour of ten o'clock A. M.,

the above entitled cause came on regularly for trial

before the Honorable Jeremiah Neterer, United

States District Judge, sitting without a jury, same

having been waived by stipulation of counsel, the

plaintiff appearing by its attorney, Tom DeWolfe,

Assistant United States Attorney for the Western

District of Washington, and defendant appearing

by its attorney, H. B. Jones of Messrs. Wright,

Jones & Bronson.

WHEREUPON the following proceedings wei-e

had and testimony given, to wit

:

TESTIMONY OF .1. H. SNYDOW.
J. H. Snydow, sworn as a witness for tlie plaintiff,

testified as follows on

Direct Examination by Mr. DeWolfe

I am warrant boatswain in tlic Fiiited States

Coast Guard being assigned on Deccnibcr :'1, 19.'1 to
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(Testimony of J. H. Snydow.)

the United States Harbor cutter Guard which is the

subject matter of this action. She is a vessel 67 feet,

6 inches long and 52% tons displacement. On De-

cember 31, 1931 she was on the plant of the Lake

Union Dry Dock & Machine Works ])eini>- over-

liauled and having repairs made. Plaintiff's Exhil)it

number one is signed by me and is the con- [31]

tract under which the work was being done. (Plain-

tiff's exhibit #1 introduced in evidence.)

I was at home when the fire broke out. I live out

in the Noi*th End. I had left the boat al)out five

o'clock the previous eA^ening. I was officer in charge.

(Two drawings, one prepared by plaintiff and one

by defendant, showing the layout of the plant whore

the fire occurred, were received in evidence as plain-

tiff's exhibit #3.)

The Guard was resting on a floating dock, marked

exhibit A on plaintiff's exhibit #3. (Witness iden-

tified boiler room, storeroom, joiner shop, lumlier

shed and floating dock). The floating dock was

moored about fifty feet from tlie boiler room where

the fire originated, alongside a wharf on which there

was also located a joiner shop and lumber shed. The

floating dock drifted out approximately forty feet.

It was made fast ])y lines. The vessel wa.s still fast

to tlic wliarf when slie burned. Tliere were about

one hundred fifty feet of one-inch Iiose connected to

a wafer ])lug located on flie wliarf just foj-ward of

amidships of the Guard. "We used it for our own

j)rotectiou on hoard flu* boat and we leave the end

of the hose on board the (Juard every night for our
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(Testimony of J. H. Snydow.)

own protection". The hose was connected when I

left the evening before, the nozzle was just aport

the pilot house. The Guard's boiler and water pump
were torn down and out of commission at the time.

Plaintiff's exhibit #4 is a transcript of the log of

the Guard on December 29th and 30th made by me
and written do^^^l at the time.

Mr. JONES : I will not object to the exhibit on

the ground that it is a copy. I assume that if we

want to see the original we can do so. I do not think

it is proper evidence. The boat was not under way.

It seems to [32] me it is hearsay. I will not object

on the ground that it is not the best evidence but

I will object on the ground that it is hearsay and

not properly admissible.

I got to the fire about six o'clock, over an hour

after the fire started. The fire started al)out five

o'clock in the morning. The Guard was approxi-

mately fifteen or twenty feet from the ))uildings and

the shed. The shed was something like ten to fifteen

feet from where the fire began. There was no fire

protection when I arrived. There was a chemical

cart in the machine shop. The machine shop was

locked every night when I was there. The watch-

man, as far as I know, had the key. I never tried

to get into the place and found it locked. The ma-

chine sho}) was right at the end of the house or shed

that burned. According to our log, there was a

southeast wind in the morning. As I rememlnM' it,

that morning tliere was a very light wind.



36 TmI'c Union Dri/ Dock etc.

(Testimony of J. H. Snydow.)

(Government's exhibits Nos. 2 and 5 offered in

evidence.)

These are the amonnts paid for repairs and the

damage claimed by the government. There were

two men on the boat during the evening, Henry

Schafer, chief machinist's mate in charge of the

engines, and boatswain's mate, first class, Louis

LaPlace. Inspections are made on boats in the mat-

ter of maintenance and operation ]\v an inspection

board once a year or oftener. Plaintiff's exhibit #6
is a report of inspection held on the 19th day of

December, 1930, made by Lt. John W. Kelleher and

Lt. Henry C. Jones.

(Thereupon plaintiff's exhibit #6 was received

in evidence.)

It is a part of the record of our boat. Page 11,

question 14, refers to fire control. Two of the crew

were required to remain on board at night. That

was approved [33] in Washington. Exhibit #6 was

made l)y the inspector in charge under the direction

of the Board.

Rule 685 of the Regulations of the United States

Coast Guard, identified by the witness, reads as

follows

:

"The inspector in chief shall have charge of

and be responsible for the proper performance

of the duties assigned to the office of the in-

s})ect()r in chief and shall be assisted by boards

of inspection and by certain connnissioned offi-

cers as may be detailed l)y lieadquarters. Th(^
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(Testimony of J. H. Snydow.)

senior officer remaining thereat and regularly

attached to the office of the inspector in chief

shall act as the inspector in chief."

Section 686 reads as follows

:

"He shall, in the discretion of the command-

ant in charge, have custody of the books of the

record and correspondence pertaining solely to

his office."

Section 687 reads:

"It shall be the duty of the office of the in-

spector in chief to inquire into the condition

and operation of the material and personnel of

the service and record with strict impartiality

in regard to all irregularities and deficiencies

that may be discovered and to make such recom-

mendations as may appear practical for the cor-

rection of any defects that may l)e o])served."

Under the same h(>ading, Section iySH-(\, appears

the following:

"* * * the scope of inspection shall include

all that pertains to the following: the ])rotec-

tion of vessels, boats and Iniildings against fire

and other damages."

As far as the record of our boat is concerned there

was never any objection as to the number of men

kept on the Guard.

I did not see any watchman ni'ouud wlicn T came

down to the fire. He may have been an.uiid sonic
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(Testimony of J. H. Siiydow.)

other part of the dock but not at tliat time nor did

I see him at any time or plac^e. The chemical cart

was not out. Some em- [34] ployees of the Lake

Union Dry Dock & Construction Company got there

when I got there at six o'clock.

Cross Examination by Mr. Jones:

I was assigned on the Guard the 15th day of

March, 1930. The vessel did not happen to be in the

plant for repairs when I was in charge of her. I

have been on other boats that have been in the Lake

Union Dry Dock for repairs in 1925 but not since

then. I drew the map, plaintiff's exhibit #3, my-

self. It is not undertaken to be drawn to scale. The

distance that the dry dock carrying the vessel drifted

to the south side was only forty feet. I did not

measure it. As I remember, the boats moored along

the piling were longer than thirty-five or forty feet.

I think there were three or four halibut fishing ves-

sels, and they were, I should judge, about fifty feet

long. When I got there the dry dock carrying the

Guard was in this position (indicating). The two

men on watch told me they had cut it adrift. I only

know what was reported to me. The CJuard was

burned in (juite deep. There were some streaks of

scorching in the engine room. The vessel was charred

decf) enough to spoil the planking. It had to be

replanked. I think there is a provision in our regu-

lations that we shall keei) on ])oard at all times a

sufficient number of men to handle these boats in

any emergency that may arise. In my judgment two
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(Testimony of J. H. Siiydow.)

men were sufficient to handle the vessel as she rested

in dry dock and to move the dry dock if necessary.

I did not think we had the right to move the dry

dock. I considered two men sufficient to extinguish

any fire or to take care of anytliing out of the ordi-

nary that would occur on board the Guard. I think

two [35] men were sufficient to cast the dock loose

and guide the dock under the circuuistances that

existed. I do not know of any reason why two men
on board could not have cast oft' tlie line and imme-

diately move the dock away from the scene of the

fire. Ordinarily we have fire hose for fire protection

on the boat and have our own pumping equipment.

We use lyo inch hose. I do not know what pressure.

While lying at the dock we had a hose of the

Lake Union Dry Dock available in case of fire. It

was connected to the hydrant that was right on the

face of the dock. I am not acquainted with tlie char-

acter of the chemical extinguisher or extinguishers

at the plant.

Redirect Examination by ]\lr. DeWolfe

:

We could not operate our water system when on

dry dock.

"Recross Examination l)y Mr. Jones:

The control valve for the hose of the Lake Union

Dry Dock Co. tliat was connected on the wharf was

riglit near the connection. I tried it every day

and it was working all I'iglil and tlierc was water

on the line. 1 used tlie watei- | tract ieally evei'v day.

There was a strong pressure.
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Redirect Examination by Mr. DeWolfe:

It was a one inch hose used to wash the bottoms

of vessels to be painted on dry dock. It w^as a one

inch canvas and rubber hose, not such a hose as is

ordinarily used for lire protection.

Recross Examination by Mr. Jones

:

The fire hose used on ships is usually a cotton [36]

covered hose. This hose took all the pressure I put

on it.

Redirect Examination by Mr. DeWolfe

:

I considered that the hose would carry water

enough to take care of a fire on board the Guard.

Witness excused.

Plaintiff's exhibit #7 w^as introduced in evidence

showing the damage to the boat after the fire in

the sum of $3362.00. It show^s a list of damages after

a marine survey was made by the Marine Board of

Underwriters and a lieutenant of tlie United States

Coast Guard.

TESTIMONY OF LAPLA(^E.

Louis LaPlace, sworn as a witness for the plain-

tiff, testified as follows on

Direct Examination by Mr. DeWolfe:

My iininc is Louis TiaPlace. T am bos 'us mate on

board the Coast Gunrd Tlai-lx)!- cutter Guard and
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was so employed in that capacity on the 30tli day of

December, 1931. The fire occurred about four o'clock

in the morning. I was asleep at the thne in the cabin

in the after part of the ship. I was awakened by

someone hollering "fire" al30ut 4:15 o'clock in the

morning. There was no watchman around that I

know of at the time I was there. When I awoke

I found the boiler room was on fire. It was about

fifty feet away from the l^oat. The fire got over to

our boat nearly instantly. As soon as it got started

it went over quickly. Schafer, chief machinist, was

with me. I was there first. I went on board to get

Schafer so he could help me. He was asleep. Right

away I went up and got a hose on our deck and

tried to put the fire out on the [37] company's dock.

It was the same hose the witness Snydow testified

he hooked up the night before. The fire was blazing

through the building at that time and it did not do

us any good. There was not sufficient pressure to

put the fire out so Schafer and I went and got the

dinghy and took it out of the shed and took it out

on to the dock and by the time we got back the dock

was blazing. The shed was approximately fifteen feet

from tlie dock and al)()ut fifteen feet from tlic l)oat.

It was a littk' al)ovc the level of the boat. Tlie l)oat

was in diy (lo<'l< aud tliis shed was ou to]) of the

dock. The fiames that caused tlie boat to ignite came

from all over. I>urnt wood was coming out. They just

popped u]) in the air and came down. Our engine

was torn down, and we conld nol pump any water
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and we were on the dry dock. There were no hooks

around or oars which we could use to shove the

dry dock out. We went aboard, took the skiff down

and went in to the shed and put it on the dock and

tried to push the floating dock away. I cut the moor-

ing lines with Mr. Schafer's help. I got burned

on the back of my neck. AVe got the dry dock un-

loosened. Schafer and I were on the dry dock—it

did not drift far away. The end was facing the

street. It JTist drifted across the small passageway,

approximately sixty feet, I would say. I could not

get back after that—it was too hot for me. I would

not say whether the hose burned up or not. The

ship was on dry dock and we dipped water out of

the lake and put it on the deck. Schafer would dip

the water out and I would put it on the deck and

we finally got the fire out. I did not see any watch-

man around that night and did not receive help

from anyone. The tire department put the fire out

on the Lake Union Dry Docks. The [38] fire boat

was playing on the machine shop. They had water

turned on to keep the machine shop cooled off. I

would say that hose was about one inch. When I

woke u]> al)out four o'clock in th(> morning the fire

was in the boiler room coming through the top and

through the sides, too. The flames were going up

fifteen or twenty feet in the air. About fifteen

minutes later the flames reached the boat where I

was. The fire was not blazing in the open dock. The

buildings were pretty close together. You could not

see il (tu account of the smoke but all of a sudden
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it swept across to our boat. I do not know just how
long before the flames got to our l)oat Init I would

say around fifteen or twenty minutes at the most.

During those fifteen or twenty minutes we were try-

ing to get the floating dry dock away by cutting the

lines and pushing it out. As soon as I got the skiff

out of the shed and took it ])ack again, I started to

try to cut the lines. When I first awakened, I tried

to put the fire out over in the boiler room and when

I could not do that, I took the skiff out on tlie dock.

The dry dock was on fire before the Guard was.

Those posts on the side and the stanchions were

afire. They caught fire as soon as the fire got there

—about fifteen minutes. The dry dock was on fire a

couple of minutes anyway before the Guard was

on fire. The flame was getting pretty hot.

Cross Examination by Mr. Jones:

I do not know who it was that was hollering

''fire" that awakened me. The first was making

consideraljle noise when I woke up. I heard the

yell and tlie cracking noise a])0ut the same time. I

went out on the })oat and saw the boiler room had

flames coming out of the to]) and sides. It [39]

was possi])]\' ten to fifteen feet between the ))oih^r

room to tlie adjoining slied on llie west. I took

t]ie liose which was attaclied to the liydrant on Ibe

dock off our shij) and tried first to ])\\t \ho lire out.

I ouly got a<'ross tliis far—it was too hot. This

liosc was tiic liose of tlie Lake Fuiou Dry Dock Co.

whicli was furnisbed for our own ])]'otection. I

got to witliin about fifteen oi' twenty feet of the
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boiler room with the hose. It was already at-

tached. Mr. Schafer was with me. We tried to

j)iit the fire out in the boiler room with this hose

for about five to seven minutes. The hose did not

have much effect on the fire. There wasn't very

much pressure. I could throw the water with the

hose twenty-five or thirty feet. We could get it on

to the fire all right. Mr. Schafer was with me
all the time. Then we left and came to our dinghy

which was stored in this shed (which witness marks

"X" on the drawing). The dinghy is a life boat.

We took it past here and we put it right about

here (indicating). One man can drag the dinghy

and both of us took it. I suggested taking it out.

It took us about three minutes. I jumped on to the

dry dock and cut the forward line. We pushed

it off with our hands. We both tried to push her

away. The fire was on the deck, the canvas cover-

ing the engine room. It was on the side of the

wheelhouse and the mast was on fire. We put the

fire out dipping water from the lake with a bucket.

When we came to take the dinghy out, we dropped

the hose. It was not necessary to play the hose on

our boat at first. I did not tliink our boat was in

dangei' at first. At the time we came back here

;m(] came to get the dingliy 1 knew it was in

danger. We got the dinghy because I thought we

could save both of them. T thought we liad time to

save tlic dinghy and also to shove this away. As

soon as we got tlio boat loose, the forward end
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went into the channel. We pushed it away. It

went [40] very slowly. It was heavy. It kind of

drifted across there, sixty feet at the most. The

stern of our boat was still up against the dry

dock. The flame w^as down there (indicating). The

stern was here (indicating). The fire was confined

here (indicating). When we swung the forward

end around, even with the after end made fast, we

were far enough away from the fire to work on

the fire. By this time the fire department was

there. I was on board the Guard when the fire

department arrived. The dr}' dock was pretty

close to the dock. There was another dock there

that would prevent the dry dock from going farther

across. The front end of the dock was against

the other side and the other end near the other

dock just as far as it could have gone. The dry

dock was catty corner across. The front end moved

faster. I move it out first. It moved while I was

cutting the other rope. From the place where the

fire occurred to the closest boathouse on the other

side of the waterway was sixty to seventy feet.

There was some piling that the boats were made

fast to. The ])oats so moored were headed into the

dock. Tlie first dei)artment arrived al)(>ut 4::')()

o'clock I imagine. Something like twenty to

twenty-five minutes after I awoke. I was <m board

the boat trying to get the fire oiit wlien the fire

department arrived. Tliat was after 1 liad gone

()\'er to the l)oilc?- i-oom and tried to ixci tlie tire



46 Lake Union Dry Dock etc.

(Testimony of Louis LaPlace.)

out aud could not do so and then brought this

boat over. [41]

y. (B^- Mr. Jones, continuing) If you had cut

your boat k)ose immediately you would have avoided

your damages.

A. I did not figure when I first stood there

that it would burn the boat up. It was not any

of my particular business to move the dry dock

anyway.

Q. If you had cut the boat loose immediately

you would have been far enough away not to be

burned t

A. We could only g^i over here (indicating).

Q. You would not have been burned here (indi-

cating) ?

A. The stern might have got on fire.

Q. Well, at any rate, if you had cut her loose

immediatel^y she would have had plenty of time to

have drifted across here (indicating) before the

fire got too hot.

A. We ])]-o])al)ly could have if we had pushed

it away light away.

The OOURT: If he liad sat up all night, it

would not have ])urned. If ho had l)een awake be-

fore the fii-e started it would not liave burned.

Mr. JONKS: That is true.

The COURT: The question is, what would an

ordinary ]if'rsr)n under these circumstances have

done.

Mr. .lOXKS: ^riiat is the idea.
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Q. (By Mr. Jones, continuing) Didn't it occur

to you to move the floating dock as soon as you

saw the fire ?

The C^OURT : He thought he could put the fire

out.

The WITNESS: We thought we could put the

fire out.

Q. (By Mr. Jones, continuing) AA^ho was in

charge of the boat?

A. Schafer was in charge of the engine room

and I was in charge of the deck at the time.

Q. Did it occur to you to turn the hose on the

Guard so as to keep it from catching fire ?

A. No, sir.

Q. This hose that you used, that is the Lake

Union Dry Dock hose?

A. Yes, sir. [42]

Redirect Examination by Mr. DeWolfe:

Tlie dry dock is about 32 feet by 70 feet.

Witness excused.

TESTIMONY OF HENRY SCTIAFER

Henry Schafer, sworn as a witness for tlie ]dain-

tiff, testified as follows on

Diiect Examination by Mr. DeWolfe:

My name is Henry Schafer. T am employed as

chief machinist's mate on the Guard .-ni'l was so

eniploycd on Decomlx^- 'AO, 1931. I was nwakcTK^d
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about four o'clock in the morning of that day. When
I got up the fire was burning on the dock about fifty

feet catty cornered from where we laid. The fire

was in the boiler room on the dock. Mr. LaPlace

was with me. He grabbed the hose and we tried

to put the fire out. It got so hot, he said to me,

"We had better take the life boat out of the shed

before it burns up'', and when we got back we tried

to get the boat away from the dock. AYe tried to

shove the boat away. We only had our hands.

There were no boat hooks around on the float.

The hose we used was about one inch in size.

There was no other fire protection around the hose

that I saw. When I got up the fire was burning

right aft of [43] the boiler room where thc}^ keep

steam. It was quite a big fire. We could not get

so very close because the hose would not reach,

possibly ten or fifteen feet, I should judge. We
put all the pressure on the hose and tlie water

reached to where the fire was. It had not yet

broken tlnougli and was still ])oarded up so I do

not know wlietlier the water reached the fire itself

wliich was inside the building. It was not long

before it got out of the building. We just threw

the water on the outside until the flames got out

of the building. AVhen the flames broke out, it got

so liot we could not stand it any longer and we

went to get the dinghy. There was no fire on the

(lunrd tlicii. The fire occufi-ed on the Guard not

very long after we got the dinghy. I do not know

exactly how long it wns. I saw the stanchions were

burning and those Inrpaulins which cover up over
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the hatches were on fire. They were blazing and

we threw them off. We tried to shove the boat

out. The hose w^as no good to us and you could

not reach it with a hose. And then what fire was

burning we took and put it out by dipping water

from the lake. The planking on the side was

scorched and burned. It was all black and had to

be replaced.

Cross Examination by Mr. Jones:

The hose was about one hundred feet long. I

w^as with LaPlace when he tried to put the water

on and know he had the hose squirting at it. It

was connected to a faucet right astern of the dry

dock where the float was tied up to the wharf.

There was just one place where there was a fire

hydrant. We carried the dinghy out of the shed

about one hundred feet I'ight alongside of the ma-

chine shop. There was no fire on the Guard [44]

when we took the dinghy out. We did not think of

the Guard being in danger until it broke through.

There was just a little wind, kind of off from the

Guard, more towards the buildings where there was

a fire. I did not pay any attention to the wind. It

got so hot I could not stand to pusli the floating

dock from the dock. If we had started at once to

cast the Guard from the dock perhaps we could

have gotten it away witliout damage, l)ut we did

not think of it. Mr. Lal*lace said wo had ))ott(>r

get the dinghy out. By that time tlie tii'(» was
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tlirongh the shop. One of these big scows is very

hard to push out especially if you haven't anything

to push it with. If the dinghy was in danger the

Guard might have been in danger. The dinghy

was down in the shed something like twenty feet

from the fire. The dinghy was in the shed right

across from the Guard on the dock. If the fire

had gotten to the dinghy it would have tended to

go to the damage of the Guard. It went so fast

you did not have time to think. I did not see any

chemical extinguishers around the plant nor in the

shed where the dinghy was.

Redirect Examination by Mr. DeWolfe:

There was some sawdust in the joiner shop. It

was all scattered around. I could not tell you liow

much.

Witness excused.

(Government rests)

Mr. JONES: I move for tlie dismissal of the

government's case, on the ground tliat there is no

showing upon which to predicate liability against

the defendant. The ordinary rule, of course, even

considering this as a br.ihuent, when it develops

that the failure to retujii tli(^ ai'ticle bailed or that

damage has resulted from an occur- [45] rence

wliicli is ordinaiily attributa])lc lo negligence, such

as life, there is no presumption of fault on the part
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of the bailee, and it is incumbent upon the bailor

to go further and show that the fire was attributable

to the negligence of the bailee.

The (^OtRT: Let me ask this. The contract, I

believe, is admitted ?

Mr. DeWOLFE: Yes, sir.

The COURT: The motion must be denied.

Mr. DeWOLFE: I would like to renew my
offer of this portion of the log.

The (^OURT: Let it go in.

Mr. DeWOLFE: This is Government's exhibit

No. 4.

(Whereupon Government's exhibit No. 4

was introduced in evidence.)

Mr. JONES : I would like an exception to the

Court's ruling.

The (^OURT: Noted.

Mr. JONES: I think I should go furthei- and

amplify my motion. That in addition to the matter

of presumption, on the matter of the law of bail-

ment, I think it affirmatively appears from the

showing that the plaintiff has made that the damage

could have been prevented by the exercise of rea-

sonable precaution on the part of the men on the

ship and for that reason the proximate cause of

the damage is the failure to take due and proper

care to minimize the damage. I think that affirma-

tively appears.

The COURT: Upon that phase of the question,

I must say: I do not think your ])()siti()n is well

taken. I think, so far as a reasonable ('(^ndnct on
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the part of these seamen, they showed about as con-

tiguous conduct as could possibly be conceived.

They seemed to act in a riglitful sort of way, [46]

just what reasonable men would be presimied to do.

The first thing they did was to fix this hose and

they tried to put the fire out, and when they saw

they could not do that,—there was material on the

dock, and if there was any wind it was away from

the Guard, and they could reasonable conceive the

idea that this was the thing that was in danger,

and that was the first thing they did. I think they

did exactly the same thing that an ordinarily in-

telligent person would do, and they came back and

got the row boat. I think, as far as these seamen

are concerned, they exercised more consecutively

reasonable steps than is usuaHv developed, and I

think they showed a splendid presence of mind. So

that on that phase of your motion, there is nothing

to your motion.

Mr. JONES : I would like an exception and will

submit proof on tliat matter of the direction of the

wind.

The (^OURT: Allowed. Proceed with the de-

fense.

TKSTIMONY OF OTTS rUTTING.

Otis Cutting, sworn as a witness for the defend-

ant, testified as follows on

Direct Examination by Mr. Jones:

My name is Oti.s Cutting. T am vice president

and general manager of tlie Lake Union Dry Dock
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Company and have been connected with the Com-

pany ever since it has been located at its present

location which is about thirteen years. Referring to

plaintiff's exhibit #3, the sheet marked "B" with

colored markings, labeled Lake Union Dry Dock and

Machine Works, there is an open water way be-

tween the wharf to which the dry dock was moored

and the wharf to the south of it, of about one hun-

dred fifty feet. It ex- [47] tends about one hundred

and fifty feet from the street, of which about fifty

feet of the southern portion was occupied by ves-

sels, leaving about one hundred feet of clearance.

You have one hundred feet of clearance from the

face of the wharf where the United States Coast

Guard vessel was in dry dock to the boats moored

here (indicating). The boiler shop was about fifty

feet from the face of the dock where the Coast

Guard boat was located. The dry dock with the

Guard on it lay at the position marked on Exhil)it

#3, ''c". The boiler room where the fire originated

was about fifty or sixty feet from the Guard, about

thirty feet from the edge of the wharf and about

fifteen feet from the adjoining shed. I was there

before the fire was out. The shed referred to was

what we call a mill and tliere was sonic lumber

stored above. In the clear space in the slied were

berths for building boats. The dinghy was stored

in the middle of the shed, or in the middh' ))ay. It

was two bays over from this end of the house. The

dinghy was taken hy tlie two men b(\\'(^ii(l tlie ma-

chine shop about one hundred twenty leet from
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where it was stored. We have a chemical extin-

guisher in each one of these bays. These bays are

twenty feet wide. There are five posts and a chemical

extingiiisher at each post. These are marked with

the letter "X". The extinguishers were on the out-

side of the shed and three of them were there, each

of two and one-half gallons capacity. They are oper-

ated by turning them over and the acid in the con-

tents generates the gas. I presume that the Guard

was advised they were there. ISIost people know
how to use them. The extinguishers are primarily

for the protection of the plant. They have pre-

vented fire many times. We also had a cart extin-

guisher here which 1 will mark with a capital [48]

'*Y". It holds fifty gallons and was not locked up.

It always stands there. I do not think the Guard

was advised of that. Thi.s was likewise for our

plant. We depended upon the chemicals because they

are far more efficient than water as fire protection

especially for boats by the dock. There are chemical

extinguishers all over the plant. They are still there.

They are of two and one-half gallons capacity. We
had a generous number of extinguishers all over

the plant. They have saved fire on several occasions,

ami one of those fire extinguishers has put out fire

just like magic. I have operated those extinguishers

and they are more effective than a two inch stream

of water. Om- water system consists only of a small

hose used i'or washing down boats. It is city water

and normally of one hundred twenty-five i)()unds

pressure. It would throw water farther than twenty
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or twenty-five feet. It will throw" water at least

sixty or seventy feet—a one inch stream of water.

That is, a one-inch inside diameter. The hose could

squirt from one dock to the other and the dock is

forty feet long. On the morning of the fire I was

called about five o 'clock and it must have been 5 :30

o'clock when I got down there. What wind there

was, was from the north and this building fifteen

feet away was not touched. The fire was toward the

Guard and kind of from the north. One man can

move these floating docks. I have moved them alone

all over the plant. I did it by taking a pole and

pushing them. In this case the wind would have

moved the dock away without any pushing in this

particular case. At the time I got there the dry

dock had been cut entirely adrift and had l)een

swung out something like this (indicating) accord-

ing to my recollection. I think the stern was still

moored to the dock. I am not clear about [49] that.

I did not get over that part. I did not get to see

clearly just what was over there. I do not know

whether it was across so that it was against the piles

or boats on the other side of the waterway.

Q. What is your practice with relation to main-

taining a fire in this boiler room and the conditions

under which fire is maintained, or precautions that

are taken about if? Wliat is the occasion for any

fire at all i

The COURT : Is that material f

Mr. JONES : I do not know. I am not quite sui'e

what counsel's contention is. If it is presumed that
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the tire arose from negligence, if that is his conten-

tion.

The COURT : I do not think the court is inter-

ested. The question is whether sufficient precaution

was taken after the fire broke out.

Mr. JONES: If Your Honor does not regard

that as material I will withdraw it.

The COURT : Is that the idea, Mr. DeWolfe ?

Mr. DeWOLFE : I think that is right. [50]

The plant maintained a watchman, Mr. Clark,

and he was there that night. We have had fire origi-

nate in the boats and sheds quite a number of times

before. The fire department that would first respond

to our plant would be the one on Fairview Avenue.

I do not know what equipment is at that station.

From previous experience it takes the fire depart-

ment about four minutes ordinarily to get there in

response to a call.

Cross Examination by Mr. DeWolfe:

The fire department did not get there that night

in about four minutes. Mr. Clark has not been em-

ployed by our company for about one and one-half

years. I only know he was present on the niglit of

the fire by hearsay. I did not see him personally.

The chemical cart is only kept inside in cold

weather. It was not in the shed at seven o'clock in

tlie moniing. It was out on tlie wharf. When it

goes down to tlie danger i)oint, twenty-five or thirty

degrees, the fifty-gallon chemical cart is kei)t in-

si(h'. It is j)ut under covei*. On tlic uiglit in ques-
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tion it was raining. The cart is locked up in the

machine shop in extremely cold weather. The watch-

man had a key for the machine shop that night.

There is alwa3's some sawdust in the joiner shop.

We had that kind of work. We always keep a num-

ber of poles and hooks around to shove the barges

off. They are kept where the ships are raised and

lowered. One man can push the dry dock. It is 32

feet by 72 feet. [51]

(Plaintiff's exhibit #8 introduced in evidence.)

The two and one-half gallon chemical tanks would

not have done a great deal of good after the fire got

out of the boiler shed. If they had used such a tank

before the fire got out of the boiler room it would

have done good. If our watchman could have gotten

to the fire before it was too hot he could have done

a great deal. Of course, as soon as he saw the fire

he could only do one thing at a time. There are

three chemical extinguishers twenty feet apart.

There are two others on the main building about

seventy-five feet from the boiler house. One of

these was about seventy-five feet from the Guard

and the other about one hundred feet. They are

placed all over the plant. We have nine altogether,

three in this place, two in the main office building,

the rest of them were in the shop for use in general

work, locked up that night.

Redirect Examination by Mr. Jones:

About seven o'clock in the morning, on the wliarf,

about daylight, on hearing a report that the chemi-
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eal cart was locked up, we went out to see if it was

locked uj) and we found it full of cinders. From
my examination I found that it had not been locked

up. I do not know if it was used.

Witness excused.

TESTIMONY OF JOHN L. McLEAN.

John L. McLean, sworn as a witness for the de-

fendant, testified as follows on

Direct Examination by Mr. Jones:

My name is John L. McLean. I am president

of the [52] Lake Union Dry Dock & Machine

Works. I try to visit the plant every mornintj: on

my way downtown. 1 am pretty generally familiar

with conditions around the jjlant at the time the

fire occurred. I think Mr. Cutting has covered all

the equipment we had there; there were five extin-

guishers all over the plant. I have considered many
times, as an officer of the company, the dangers of

fire and have considered what jjrecautions should be

taken to giiard against danger. I had done so before

this fire occurred. We had inspections there at fre-

quent intervals by the City Fire Marshal's office in

addition to taking care of the chemicals and inspect-

ing the buildings once a year. Some fire extinguisher

company .Hlvi.-icd us wliat precautions to t^ike and

insurance couipanies have many times inspected it

with refei'Cnce to fire ])r()t(H'tion. Tliesc inspections
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have always generally been with relation to the

safety of the plant and boats belonging to other

people, et cetera.

Q. You have had considerable experience, be-

sides, where it originated on the boats?

Mr. DeWOLFE : I object to that as immaterial.

The COURT: Sustained.

Mr. JONES : Exception.

The COURT : It is immaterial.

Mr. JONES : I think it is, Your Honor.

The COURT: The objection is sustained.

Mr. JONES: Exception.

We have taken into consideration in affording fire

protection the possibility of fire on vessels that were

in the plant. After these inspections and recommen-

dations we complied with such things as were rec-

onunended by authorities in respect to fire protec-

tion to the extent they were practicable and safe.

I do not think I can recall any reconnnendations

that we did not comply with. [53]

Cross Examination by Mr. DeWOLFE

:

I do not know of hi\- own knowledge whether

the fifty-gallon tank was in the shed. I was not

there at the time of the fire. I could not answer

whether the fifty-gallon chemical tank was locked

up that night or not. I saw it outside but do not

know whether it was locked up at tlie time of tlie

fire.

AVitness excused.
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TESTIMONY OF E. L. SMITH

E. L. Smith, sworn as a witness for the defend-

ant, testitied as follows on

Direct Examination hy Mr. Jones:

I am Fire Inspector of the Seattle Fire Depart-

ment and was connected with the Fire Department

in December 1931. In response to a call of fire at

the Lake Union Dry Dock plant the following en-

gines would be the first to respond: Engine Com-

pany #15 at Minor and Virginia: Engine (Com-

pany #22 at Eleventh Nortli and Howell; Engine

Compam- #25 at Harvard and Union; Truck Com-

pany #10 at Harvard and Union. It would take

probably about three or four minutes for the first

company to respond to an alarm at that location.

Witness excused.

TESTIMONY OF T. W. CLARK
T. W. Clark, sworn as a witness for the defend-

ant, testified as follows on

Direct Examination

I have no connection with the Lake Union Dry

Dock and Machine Works at this time. It has

Ix'cii ()\(M- a [54] year since I worked for them,

about eighteen or twenty months. I worked for

llicin ])7'()bably fi\<' oi* six months after the fire. I

had Ix'cn witli tliciii nearly two years at the time.

1 worked as a macliinist pait ol that time. At the
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time of the fire I was night watchman and as such

customarily went around every hour and punched

the clocks and then at the end of the next hour

I would punch them again and would make the

rounds that way. Depending on how fast you

are going, it would take you about fifteen min-

utes to go to the end of the docks and g^i back.

On this particular night I made rounds as

usual. The fire occurred a little after five o'clock.

That is when I first discovered it. I had ])een in

the boiler room at the usual time previous to the

discovery. I was in the dockmaster's office at the

time of the fire. It is about one hundi'ed twenty-

five feet from the boiler room aiound at the other

end,—about one hundred twenty-five feet from

where the fire started. I had ])een in the dock-

master's office about three quarters of an hour

when I learned there was a fire. I made my rounds

and punched the clock and then I would stay in

the dockmaster's office until I made the next round.

I was sitting and reading and Mr. Gallagher said

there was a fire in the boiler room. As soon as he

came in he went and telephcmed and called the fire

department. I ran over to the other gate to open

it so the fire department could get in. There are

two large gates and one small one to the plant.

For the location of this fire, the department would

use the north gate. It was closed and lock(Hi. T

have been there before when fire alaiins were

turned in so know how long it ordinarily takes the

fire department to get there. Usually fi-om thr(»e to



62 Lake Union Dry Dock etc.

(Te.^tiinoHy of T. W. Clark.)

five minutes. Ordiiiari- [55] ly about five minutes.

I innnediately wont over and unlocked the north

gate. When I came out of the room I could see the

red shine in the boiler room. It was just beginning

to break through the roof as near as I could figure.

I was in a hurry. I ran out to open the gate and I

did not look nuich at it. I was at the gate just long

enough to unlock the gate and open it and come

back. 1 came back and saw they were moving the

government boat away from the dock. When I left

the gate and came back to the boiler room the fire

was breaking through the roof and was spreading

over toward the adjoining shed towards the open

space. I then rand own an alley way w^here there

was a fire hose, about a two-inch fire house. There

was a two-inch connection in the shed ; I tried to use

that but the flames came out the roof, came ui3 to a

ridge like that and the draft carried the flames. It

carried the flames along there so I could not use it.

1 (lid not get the other hose out of the floating dock.

The other men were working at that. When I said

they were moving the boat, I did not mean the

dinghy,—I meant the large boat. The fire hose that

I tried to reach was a canvas hose and it was lo-

cated half way between the boiler room and the ma-

chine shop under the slied. It was under the shed.

It was a standard fire hose. I did not use it be-

cause it was too hot. The flames were coming

through tho l)uilding there and it drove me out.

There was a large chemical apparatus there at the
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time of the fire at tlie corner of the machine shop

about the location marked "Y" on exhibit #3. It

was out in the open. I considered the advisability

of using this but I figured it was useless at the time,

as the fire had gotten such headway. Mr. Gallagher

was around there and there was a man living in the

house at the south gate. I did not get over to [56]

where the Coast Guard vessel was. I saw they

were moving that out and the fire department

seemed a long while in coming and then I went to

telephone again and then I saw they were coming.

I could not say how long it was before the fire de-

partment got there—probably about five or ten

minutes. It was over five minutes I know. I do

not know for sure whether the Coast Guard boat

had been moved from the dock when the fire de-

partment got there. I know when I got back I saw

tlie dock moving out. I mean when I came back from

trying to get the hose I saw the floating dock mov-

ing out. They were using the rubber hose on the

side of the boat when the dock was moving out.

There was a slight ])reeze tliat was blowing from

the north or northeast, if at all, toward tlie boat.

Cross Examination by Mr. DeWolfe

The wind was blowing from the fire toward the

boat. The l)oat was on the south side of the build-

ing. It would take luc about fiftccMi or t\ven1>'

minutes to make my rounds and the other forty-

five uiinutes would be spent at the dockmaster's

office I'cadiui:' or doiim- an\tliintr I \v;m1(Ml to. T
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went on dnty at twelve o'clock. Anderson was on

tlie previons shift. If I remember right, there

were three clocks to punch. The canvas hose was

ahont fifty feet from where the Guard was moored

not quite over on the other side of the machine

shop. It was under the lean-to on the shed. It

was on a diffoient side of the shed. I did not do

anything with the chemical extinguisher that night.

It could not have been gotten over for the Coast

Guard men to use it. The fire was here (indicating)

and there is the machine shop and the fire hose that

I spoke about trying [57] to get, I tried to get that

Ijut the heat drove me out. It would be impossible

to get that chemical cart through there to the fire.

The chenncal cart was not locked up the night of

the fire. The chemical extinguisher was not locked

up while I w\as employed at the Lake Union Dry

Docks that I know of. It was locked up some-

times in extremely cold w^eather. Mr. Gallagher

lives in one of the boats on the south side of the

])lant and is not employed by the Lake Union Dry

Dock and Machine Works that I know^ of and is

not nor at the time of the fire Avas not em])loyed by

the Lake Union Dry Dock Company that I know of.

The man living at the gate house w^as likewise not

emy)loyed. I liad not ))een over to see Mr. Gallagher

nor liad Ik- come to visit me before the fire. I went

into the dockmaster's house about ten or fifteen

minutes aftei* four o'clock. I ])unched the clock at

four o'clock .'ind tlion came })ack to tlie boiler room
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to see that ever}i:hing was all right and left the

time clock in the boiler room and from there went

to the dockmaster's house. The first time I dis-

covered the fire it was a little after five o'clock.

I fixed this by the fact that the time clock was

stopped at that time. The time clock said 5:15

o'clock as nearlj^ as I can recollect. It stood at 5:15

w^hen it was found after the fire was out. I saw the

fire for the first time after five o'clock and after I

had been in the dockmaster's office for forty-five

minutes.

Redirect Examination l3y Mr. Jones

:

When I went out and opened the gate and then

came back to the fire, it had gained so much headway

that I could not have used a fire extingiiL^her. The

fire de- [58] partment had to come in through the

gate I opened as the fire plug was over there.

Recross Examination by Mr. DeWolfe

:

The Guard could not use the chemical apparatus.

Witness excused.

TESTIMONY OF JAMES LUPTOX.

James Lupton. sworn as a witness for the defend-

ant, testified as follows on

Direct Examination l)y Mr. Jones:

I lived near the plant of the Lake Union Dry

Dock & Machine Works at the time of the fire. I

live near what they call the south gate. I was not
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connected in any way with the Lake Union Dry
Dock & Macliinc Works. The first I knew^ of the

fire was when ^Jr. (laHagher came and knocked at

the door and called "fire'\ It was just getting day-

light so it must have heeii around five o'clock. I got

up right away. The fire was going pretty good

—

coming out of the roof. The fire department had

not arrived. It was five or six minutes before the

fire department arrived after that. At the time it

arrived the fire had progressed pretty good. I think

it had gone from the boiler room to the adjoining

.shop,—I really could not say just w^here it was.

There was a fire extinguisher about every seventy-

five feet. I did not see what the Coast Guard men
were doing. Mr. Clark, the watchman, was helping

me and the fireman. There was only one fireman

there before the fire department came. He w^as wait-

ing. There was nothing one man could do. I do not

know just exactly where the fifty [59] gallon extin-

giiisher w^as at the time but I know there were two

of them on the dock out in the open.

Cross Examination by Mr. DeWolfe

:

I could not say where the two tw^o-wheeled carts

were that night. I surmised they were fire extin-

guishers. They may have been something else. They

may have been gasoline pumps. I got there before

five o'clock.

Witness excused.
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TESTIMONY OF JOHN GALLAGHER.

John Gallagher, sworn as a witness for the de-

fendant, testified as follows on

Direct Examination by Mr. Jones:

I was at the Lake Union Dry Dock plant the night

of the fire. I was on the barge on the south dock. I

had no connection \\dth the Dry Dock Company. I

will mark with a capital "G " the approximate posi-

tion of my boat. There were two barges there. I

was on the south. I happened to be up and so dis-

covered the fire. Some friends came up to see me.

They were going home and I saw tlie flames shoot-

ing out. They had not broken out of the ])oiler room

yet. I ran over to the watchman's office a])out one

hundred fifty or two hundred feet away. Mr. Clark

was reading a paper. He had not noticed tlie fire

at that time. I do not think he could see from where

he was sitting. I do not tliink there was any noise

to attract his attention. When I came out of the

office the fire had broken out. After T had gone to

Mr. Clark's office I called the boys on the Coast

Guard. I telephoned the central and told her thei-e

was a fire. I told her there was a fire on the Lake

[60] Union Dry Docks and asked her t(^ sound the

alarm. Mr. Clark liad everything in readiness for

the fire department to come in. I w(Mit down

to the (bast Guard. I awakened the boys and lold

them tliere was a fire. After T caHed tlie men on ihc

Guard I passed between the joiner sbed and the

boiler room. At the time I called out ''Hi-c" llu' lire

had not jumped from the boiler room to tlie joiner
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shop. The Coast Guard boys must have gotten up.

I did not pay any attention. I went out here (in-

dicating) to get the ear parked between the boiler

room and the joiner shed out of the way so that the

fire department could get at the fire. I do not know

how long it took for the fire to jump from the boiler

room to the joiner shop. I did not notice what the

Coast Guard men were doing during this time. I

did not see them take the small boat from the shed

and take it down, nor did I notice when they under-

took to cast the dry dock off and move it out of the

way. There was very little wind. It was blowing

toward the (^oast Guard. It was blowing from the

})oiler room toward the Coast Guard. I w^ould say it

was about ten or fifteen minutes before the fire de-

partment responded. I called them the second time.

When they got there the fire was in the joiner shop

and burning pretty heavy. I have seen the big fire ex-

tinguisher at the plant close by the machine shed.

I could not say wiiether it was there at tlie time

of the fire.

Cross Examination by Mr. UeWolfe:

I called Ml-. Clark about 4:15 or 4:30 o'clock. I

did not look at my watch. We w(^re having a party

with a little moonshine liquor,—one woman and

three men. We had a pint for all of us for the whole

evening. I had gotten there about two o'clock and

had liad nothing to drink })efore [61] I arrived

thcic. I had three or foui- drinks but not enough

to make me intoxicated. The drinks were not very

big. It was 4:15 or 4:30 o'clock when I called Mr.
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Clark. The fire department came al)out fifteen

minutes after I called them the first time. Neither

myself, Mr. Clark, Mr. Lupton or an^^ of us besides

the Coast Guard worked any of the fire equipment.

Redirect Examination by Mr. Jones:

I was not drunk at any time during the evening

of the fire and Mr. Clark was not with me that

evening.

Witness excused.

TESTIMONY OF J. A. BALE.
J. A. Bale, sworn as a witness for the defendant,

testified as follows on

Direct Examination by Mr. Jones:

I am dockmaster for the Lake Union Dry Dock

and Machine Works and have been with them since

1925 and was w^orking in that capacity in December

1931 when the fire occurred. I am familiar with the

fire equipment around the plant. We have two large

chemical wagons, that is, one about 30 and one 40,

or else one 40 and one 50, with two wheels and sev-

eral small ones. One is kept by the machine shop

and one by the sales office. Capital ''Y" on exhil)it

#3 indicates the one located by the macliine shop.

The location of the other is indicated l)y a capital

"Z" and then we have small extinguisliers. I have

had experience with fires. We have not had many.

We have had gasoline fires and the extinguishers ai-e

effective to extinguish fires even of considerable size.
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I am familiar with other smaller [62] plants in the

city as to tire protection. Our extinguishers are of

similar size as those in other plants. There was one

hose lying ahreast of the Guard or pretty close to

amidships of the Guard,—a one-inch hose and we
liad one hydrant on the opposite side of the building

from the dock approximately one hundred feet

across, and not over one hundred or one hundred

twenty-tive feet the shortest way around. We had

a tire hose there fifty feet long. This hose itself

woukl not reach the Coast Guard boat. The water

would reach the boat. It w^as a five-eighths nozzle at

the end and a two-inch hose. I would say that the

one-inch ho.se would throw a stream of w^ater one

hundred or one hundred fifty feet. The fire hose

would throw a stream about one hundred or one

hundred twenty-five feet. I remember the way the

Coast CUiard boat was docked at that time. I got to

the fire about 5 :30 or 5 :85 A. M. The fire was pretty

\ve\] along. It was nearly out with the exception

of near the boiler room. The flame was nearly all

destroyed. There was very little wind. I did not

even notice there was any wind. It would influence

tlie Hre very little. There was nothing about condi-

tions with respect to the way it had burned and w^hat

had })nrned that would give any indication as to the

way the wind was blowing. The Coast Guard ])oat

was right alongside the .slip across the piling. When

there is no wind it is very easy to move the dry

(lock. One man can move it. It is much better for

two. Of course, when it is windy it is liai'dcM- to
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move, even with an adverse wind. I have never

had over two men to move tlie floating- dock. It

would take about five or six minutes to shove the

dock across the water. There is only one line on

each end and all we have to do is to let it go and

shove. There were pike pole.s at the head of the diy^

dock about [63] one hundred twenty-five or one hun-

dred thirty feet away from where the boat was.

There was not much lumber in the joiner shed.

There are always some pieces that could l)e used for

poles in the joiner shed. I did not talk with any of

the Coast Guard men. The large hre extinguisher

was not locked up. We had to clean the cinders out

of the box where the hose is on the large tire extin-

guisher and from that I know that it was not locked

up. I saw it next morning a short time after we

started to clean up. Defendant's exhibit A-1 was

taken straight across from the gas station looking

toward where the boiler room was; this was taken

of course, after the tire had occurred. The Coa.st

Guard rested at that time about ten feet forward of

where the dry dock lays in the picture.

(Defendant's exhil)it A-1 admitted in evidence.)

Defendant's exhibits A-2 and A-3 represent dry

dock mnnb(»r two, the dry dock the Coast Guard

boat was on, taken after the tire, showing the chai'-

acter of tlie burn. Defendant's exhibits A -4 and

A-5 are a picture of the Coast Guard boat.

(Defendant's exhibits A-2, A-3, A-4 and A-5 were

admitted in evidenc(\)
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Cross Examination by Mr. DeWolfe

:

From the evidence I saw of it, it was a pretty

good tire. We never had a tire like that before and

never had opportnnity to test our pavticular tiro

equipment out before.

Witness excused. [64]

Thereupon both sides rested and defendant pre-

sented to the Court and filed a written motion for

judgment in its favor, a copy of said motion being

hereto attached, marked Exhibit "A" and by this

reference made a part hereof as though fully set

forth herein. The Court requested that the testi-

mony of the witnesses be transcribed and submitted,

together with findings to be proposed by respective

])arties and memoranda of points and authorities.

Such proposed findings and memoranda were sub-

mitted by each party and thereafter, at the request

of the Court, the matter was called up for oral argu-

ment, following which the Court rendered a written

decision making special findings and directing judg-

ment in favor of the plaintiff, which was tiled on

December 26, 1933.

A copy of defendant's proposed findings of fact,

the original of which was filed with said Court on

the 2()tli day of December, 1933, is attached hereto,

marked Exhibit "B" and by this reference made a

part hereof as though fully set forth herein.
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Subsequent to the filing of the special findings of

the Court, and on the 30th day of December, 1933,

defendant made and filed exceptions to the said find-

ings of the Court, and made a request for additional

findings. On the 12th day of June, 1934, defendant's

exceptions to the Court's findings were noted and

allowed. On the same date, the Court having de-

clined to make additional findings as requested by

defendant, the defendant in open court duly excepted

thereto, which exceptions were noted and allowed.

A copy of defendant's exceptions to findings and

request for additional findings, the original of wliich

was filed with said Court on the 30th day of De-

cember, 1933, is hereto attached, marked Exhibit

"C" and by this reference made a part hereof as

though fully set forth herein. [65]

CERTIFICATE OF COURT TO BILL OF
EXCEPTIONS.

Thereafter, on the 12th day of July, 1934, and

within the time allowed by the United States Dis-

trict Court, the defendant duly tendered this, its

bill of exceptions herein, which having been seen

and examined by the Court, and counsel, is by the

Court aUowed and approved, and said Bill of Ex-

ceptions is signed and sealed by the Honorable

Jeremiah Neterer, judge of the said Court, before

whom said proceedings were had, and tlie same is

ordered by said Court to be filed and niach' a pai't
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of the record herein, which is now accordingly done,

and it is ordered that said bill be filed, and filing

shown of record as of this 12th day of Jnly, 1934.

I, Jeremiah Neterer, judge of the United States

District Court of the Western District of Washing-

ton, Northern Division, and the judge before whom
the above entitled cause was tried, do hereby certify

:

That the matters and proceedings embodied in the

foregoing bill of exceptions are matters and pro-

ceedings occurring in said cause.

I do further certify that the foregoing bill of

exceptions contains all the material facts, matters

and proceedings heretofore occurring in said cause,

and not already a part of the record herein.

I do further certify that the foregoing statement

of facts contains all of the evidence and testimony

introduced upon the trial of said cause, together

with all objections and exceptions made ;nid taken

to the admission or exclusion of testimony, and all

motions, offers to prove and admissions and rulings

thereon not already a x>art of the record herein.

I do further certify that Exhibits Nos. 1 to 8 in-

clusive, and Nos. A-1 to A-5 inclusive, are all of the

exhibits admitted upon [66] the trial of said cause,

with the exception of certain Coast Guard regula-

tions admitted and considered pursuant to stipu-

lation.

GIVEN UNDER MY HAND AND SEAL this

12th day of July, 1934.

JKKEMIAH NETERER,
Judge.
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Approved as to form and substance and notice of

presentation waived:

DATED this 12th day of July, 1934.

J. CHARLES DENNIS,
U. S. Atty.

JOHN AMBLER,
Asst. U. S. Atty.

Attorneys for Plaintiff.

[Endorsed] : Filed Jul. 12, 1934. [67]

EXHIBIT ^'A."

[Title of Court and Cause.]

MOTION FOR JUDGMENT.

Comes now the defendant at the conclusion of the

submission of evidence upon the trial of the above

entitled action, both parties having rested, and

moves the court for judgment in its favor and for

a dismissal of plaintiff's action, upon the ground

and for the reason that under the evidence herein,

and the law applicable thereto, the defendant is not

liable to the plaintiff for the damage sustained in

the transaction involved in this proceeding.

WRIGHT, JONES & BRONSON,
Attoi-neys for Defendant.

Service of the foregoing motion herel)y admitted,

and it is hereby stipulated and agreed that the same

may be considered as made and tiled in open coui't

at the conclusion of the testimony in llic case and

upon submission for decision.

TOM DeWOLFE,
As't U. S. Atty.
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EXHIBIT ''B"

[Title of Court and Cause.]

DEFENDANT'S PROPOSED FINDINGS
OF FACT.

Comes now the defendant, and pursuant to the

order and direction of the Court, submits herewith

its proposed findings of fact, which it maintains are

established by the evidence herein, and requests the

Court to find such facts, or the substance thereof,

as herewith proposed

:

I.

That during all of the time hereinafter mentioned,

the defendant herein was, and is now, a corpora-

tion sovereign.

II.

That the defendant is, and at all times herein-

after mentioned was, a corporation existing under

the laws of the State of AVashington, witli its prin-

cipal place of l)usiness in the city of Seattle, State

of Washington, in the Northern Division of the

Western District of AVashington, and within the

jurisdiction of this court; that the said defendant

was at the times hereinafter mentioned, engaged

in conducting a ship-repair business at its plant

located in the city of Seattle, for the repair and re-

building of vessels, inclnding the dry-docking

thereof.

ni.

That on or about the 18th day of November, 1931,

tlic (Icfcndniit cTiterPfl into a contract with the plain-
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tiff for the making of certain repairs on the United

States Coast Guard vessel "Guard," which con-

tract is in evidence herein, as plain- [69] tiff's ex-

hibit No. 1.

IV.

That on December 30, 1931, such contract was in

course of performance by the defendant, and the

said vessel, at the time of occurrence of the fire here-

after referred to, was resting upon a floating dry-

dock, 32 feet wide, and 70 feet long, moored upon

the southerly side of a wharf, the face of which ex-

tended generally in an east and west direction, in

the position marked "A" upon the map of defend-

ant's premises, introduced in evidence as plaintiff's

Exhibit 3; that to the south of said vessel was an

open waterway, bounded upon the southerly side by

a row of piles extending in an east and west direc-

tion, parallel to the wharf against which said dry

dock lay, and about 100 feet south thereof; that to

the north of said dry dock, and located upon the

wharf against which the dry dock lay, and extend-

ing in an easterly and westerly direction, at a dis-

tance of about thirty feet from the southerly side

of said wharf, was an open woodworking shed

designated as a joiner shop, extending i)arallel to

said dry dock to a distance appr<iximately twenty

feet beyond the easterly end tliereof; that located

about twelve to fifteen feet east of the easetrly end

of said joiner shop was a boiler room about twelve

by sixteen feet in dimensions, wliidi boih'r room was

in a north-easterly direction from said floating dock,

and distant about fifty feet therefrom.
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V.

That said vessel was required to carry, and did

carry, pursuant to Coast Guard regulations in evi-

dence herein as defendant's Exhibit A6, fire equip-

ment for her own protection, consisting of extin-

guishers, sand in boxes, water in buckets, and fire

hose connected with her own pumping equipment,

but that by reason of being out of the water, and

her own engines being dismantled, said vessel, at

the time of the fire hereinafter referred to, was

unable to use her own equipment for pumping [70]

water; that the plant of the defendant was equip-

ped with modern and sufficient fire-fighting equip-

ment for its own protection, consisting primarily of

approved chemical extinguishers located at various

positions throughout the plant ; that three 2"V2-g^ll<^i^

chemical extinguishers, separated by twenty-foot

intervals, were hung upon the southerly side of the

posts supporting the south side of the joiner shop,

and directly opposite the said dry dock, and ap-

proximately thirty feet therefrom, and a fifty-gal-

lon chemical cart extinguisher was located upon tlie

northerly side of said joiner shop at the point

marked "Y" on plaintiff's Exhi])it 3B; that said

extinguishers just referred to were accessible and

available for use, but that defendant had not advised

the crew of said vessel of their location or instructed

them in the use of such extinguishers ; that a convas-

covered fire hose and connection was located upon

the northerly side of the joiner shop at the point

marked "O" iii)nn plaintiff's Exhibit 3B ; that in
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addition there was a city watermain connection upon

the dock, immediately adjoining said dry dock, in

which there was a pressure of 125 pounds ; that con-

nected thereto was a strong rubber hose, capable of

withstanding such pressure, of one inch inside

diameter, and approximately 150 feet in length, and

capable of throwing a stream of water at least sixty

to seventy feet.

VI.

That defendant's workmen wore engaged in work-

ing upon said vessel under said contract on Decem-

ber 30, 1931, upon until about 4:30 o'clock P. M., at

which time they left said vessel. That on said day

the regular crew of said vessel ccmsisted of its com-

manding officer and seven men; that the command-

ing officer left said vessel about 5 :00 P. ^1. on De-

cember 30th. and that all of said crew except two

men were permitted to leave, and did leave said

vessel, at or about the same time; that the crew of

two men left on board were considered ))y the plain-

tiff and its commanding [71] officer to be adequate

and sufficient to care for the safety of said vessel

in any emergency that might ordinarily arise, and

also were considered sufficient to move the dry dock

if necessary, and to extinguish any fire, or take care

of anything out of the ordinary which would occnr

on ])oard of said vessel. That it wa.s the i)rnctice of

the crew of said vessel to take the hose connected

with the main adjoining said dry dock on board tlie

said vessel at night foi* its ]ir()tecti()ii .-igaiiist lire.
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and tliat on tlio evening of December 30, 1931, said

hose was properly connected up to said main, and

was tested by the commanding- officer of said vessel,

and the nozzle-end thereof taken on board of said

vessel so as to be available in tlie event of tire, and

that the conmianding officer of said vessel considered

that it was sufficient to take care of a fire on board

said vessel.

VII.

That early in the morning of December 31, 1931,

about the hour of 4:30 or 5:00 A. M., a fire origi-

nated at defendant's plant in the l)oiler room; tliat

said fire was discovered by a care-taker living u])on

a barge moored at defendant's i)lant, l^ut who was

not employed by defendant ; that such person im-

mediately notified defendant's watchman, who was

then in the dock-master's office, from which point

the fire was not visible; that such person imme-

diately telephoned in an alarm for the fire depart-

ment, and then went to a point on the whai'f adjoin-

ing said vessel and called the mem])ers of th(^ crew,

and as soon as possil^le after ])eing called, the mem-
bers of the crew responded, and went from tlu^ir

vessel to the wharf; that at that time the fire was

confined to tbe inside of the boiler room, and fiames

were just beginning to })reak tlii'ough tbe roof;

tbat llic ineml)ers of the crew took the hose from

on board Ibc "diiard" on to tlie wharf, and turned

on tbe water })ressure, and endeavored for a period

oT i\vv to seven minutes to put out the fire in tlie

lioiler room, but were unable to do so. [7'J] That
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the fire made headway, and spread to the joiner

shop on the west; that stored in said joiner shop,

at a point forty to fifty feet from the easterly

end thereof, was a dinghy belonging- to the plain-

tiff's vessel; that after abandoning efforts to put

out the fire, the crew dropped the hose on the

wharf and went into the shed and carried out the

dinghy, and took it to a point approximately 125

feet distant, and then returned; that the heat and

sparks from the fire had by this time ignited the

canvas hatch covering on said vessel ; that the crew

thereupon cut or cast off the lines going from the

dry dock to the wharf, and with the assistance of

the wind, the dock was pushed and drifted out in

a south-westerly direction into the open chaimel

out of I'ange of the fire, and the crew thereupon

extinguished any flames remaining by the use of

buckets and water dipped from alongside the dock;

that at no time did the crew use said hose above

referred to upon said vessel; that had said hose

been kept on l)oard said vessel, and used for the

protection of said vessel, it could luive prevented,

or substantially lessened, the damage that said ves-

sel suffered from the fire; that tlie ves^sel was

scorched and charred by the heat, necessitating re-

pairs as set forth in plaintiff"s P]xhil)its 2 and 5,

for the making of which ])hiiutiil' paid tlie sum cf

$3,362.00.

VIII.

That immediately upon being notified ol' tlie tire,

defendant's watchman went to unlock llic nale at
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the northerly edge of defendant's plant, in order

to permit the fire department to enter; that ordi-

narily the first equipment of the fire department of

tlu> city of Seattle would respond to a eall from

such location in from three to five minutes, ])ut

that upon this occasion such equipment did not.

arrive for a period of from fifteen to twenty

minutes; that when the watchman unlocked the

gate he returned to the scene of the fire, which had

then spread to the joiner shop; [73] that he en-

deavored to reach the fire hose upon the northerly

side thereof, but that by reason of the draught and

the heat carried under the roof he was unable to

do so, and was likewise unable to make use of the

chemical cart above referred to.

IX.

That the dry dock ui)on which said vessel rested

was moored to the wharf l)y lines fastened to cleats

in tlie usual manner; and such dry dock was capable

of l)eing readily moved by two men, particularly

in the case of an assisting breeze; that at the time

of such fire there was a light l)reeze from the north

or northeast, blowing from the fire towards the dry

dock; that the crew of said vessel did not imder-

take to moA^e said dock for at least fifteen minutes

after they wer(> awakened, and went on hoard the

wharf and l)egan lighting tlie lire; that had they

undertaken to move it at once, or even at the time

they (teased using tlie liose and went to carry out

the dinghy, Ihey could have moved it out of reach

of the lire in time to have i)revented the damage
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that occurred to the boat, or a very substantial part

thereof; that there was nothing to prevent the crew

from moving said vessel immediately they were

awakened, and went on deck.

DONE IN OPEN COURT this day of

November, 1933.

Judge. [74]

EXHIBIT "C"

[Title of Court and Cause.]

DEFENDANTS EXCEPTIONS TO FINDINGS,
AND REQUEST FOR ADDITIONAL
FINDINGS.

Comes now the defendant, and excepts to the

findings of the Court filed herein upon the 26th day

of December, 1933, and to the Court's refusal to

make findings as proposed in defendant's proposed

findings of fact filed herein pursuant to order and

direction of the Court upon the 26th day of Decem-

ber, 1933, and requests the Court to make additional

findings herein as follows

:

I.

The defendant excepts to the following findings

as made by the Court, and to each of them, upon

the ground that such findings are unsupported by

and contrary to the evidence in the case:

(a) To that portion of finding numl)er 3, re-

citing that the crew of the plaintiff had not, l)y tlie

defendant, nor by any other person, been advised
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or iustnieted in the use of such fire extinguishers,

or given authority or permission to use the same.

(b) To that portion of finding number 3, re-

citing :

"That there was no fire hydrant or water-

main for fire protection on the wharf adjacent

to the dry dock or the (luard, or between said

vessel and the joiner shop;"

(c) To that portion of finding inunber 3, recit-

ing that the fire equipment carried by the Guard

for its own protection was [75] rendered useless

during the time it was in dry dock, except as to the

water pumps.

(d) To that portion of finding number 3,

reciting that: "The seamen acted with all dili-

gence and as reasonably prudent persons would

under the circumstances."

(e) To that portion of finding number 3, re-

citing that: "There was no fire protection af-

forded for the protection of the vessel on the

dry dock, either by water supply or chemical

apparatus."

(f) To that portion of finding number 3, re-

citing that: "The court finds that tlie relation

between the plaintiff and the defendant was that

the bailor and l)ailee, under ))ailment to the

mutual benefit of ])oth parties, in which tlie

bailee agreed to furnish the A^essel ample fire

protection during the time in dry dock or on

the marine way, and said bailee failed to exer-
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cise, under the circumstances, ordinary care re-

quired under the law and the said contract."

II.

The defendant excepts to the finding or conchision

of law "that jDlaintiff is entitled to recover judg-

ment against the defendant in the sum of $3,362.00,

together with the interest thereon from the date of

demand, and the costs and disbursements to be taxed

herein," upon the ground that such finding is not

supported by, but is contrary to the evidence and

the findings of the Court herein.

III.

The defendant excepts to the failure and refusal

of the Court to make and enter such portions of

defendants proposed findings of fact filed herein

upon the 26th day of December, 1933, as are here-

inafter set forth, or the substance thereof, and

moves for additional findings in such respects as

hereinafter set forth, upon the ground that such

findings and the propositions covered there))y, as

hereinafter set forth, were and are established by

the positive, undisputed evidence in this case, and

reasonable and necessary inferences therefrom : [76]

(a) To the failure and refusal of the Court to

find as set forth in paragraph V of defendant's pro-

posed findings:

"That said vessel was required to carry, and

did carry, pursuant to Coast Guard regulations

in evidence herein as defendant's Exhil)it A6,
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fii'o eqiiipiiieiit for her own protection, consist-

ing of extinguishers, sand in boxes, water in

buckets. * * *"

(b) To the faihiiv and refusal of the Court to

find as set forth in paragraph VI of defendant's

proposed findings, reciting:

"That the crew of two men left on board

w^ere considered by the plaintiff and its com-

manding officer to be adequate and sufficient to

care for the safety of said vessel in any emer-

gency that might ordinarily arise, and also were

considered hufticient to move the dry dock, if

necessary, and to extinguish any fire, or take

care of anything out of the ordinary which

would occur on board said vessel."

(c) Defendant also requests the Court to make

a finding upon the proposition that the purpose of

the fire protection clause in the contract was to fur-

nish to the vessel similar fire protection to that pro-

vided by her own equipment when not out of com-

mission, and that such protection w^as furnished by

the hose and water supply provided for said vessel.

(d) To the failure and refusal of the Court to

find as set forth in paragraph VT of defendant's

proposed findings, reciting:

"That the commanding officer of said vessel

considered that it was sufficient to take care of

a fii'e on board said vessel,"

and in connection therewith defendant requests the

court to make and enter its finding u])()n tlie ]U*(^po-
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sitioii of whether or not the commanding officer of

the Guard considered and accepted the hose fur-

nished to the vessel as being adequate and sufficient

for its protection.

(e) To the faihire and refusal of the Court to

find as set forth in paragraph VII of defendant's

proposed findings, [77] reciting that at the time the

members of the crew went from the vessel to the

wharf,

"the fire was confined to the inside of the

boiler room, and the flames were just begin-

ning to break through the roof,"

and that the members of the crew endeavored for a

period of five to seven minutes to put out the fire

in the boiler room.

(f) To the failure and refusal of the Court to

find as set forth in paragraph VII of defendant's

proposed findings, reciting that

:

"The dock was pushed and drifted out in a

south-westerly direction into the open channel

out of range of the fire, and the crew thereupon

extinguished any flames remaining by tlie use

of buckets and water dipped from alongside

the dock."

(g) To the failure and refusal of the Court to

find as set forth in paragra])li VIT of di^fendant's

proposed findings, reciting:

"That at no tinu^ did tlie cvi'w us(^ said hose

above I'eferred to upon said vessel; that had

said hose been kept on board said vessel, and
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used for the protection of said vessel, it could

have prevented, or substantially lessened, the

damage that said vessel suffered from the fire;"

and ill this connection the defendant requests the

Court to make a finding upon the proposition as to

whether or not, if the hose kept on board the vessel

had been used upon the vessel, it would have pre-

vented or substantially lessened the damage which

occurred.

(h) To the failure and refusal of the Court to

find as set forth in paragraph VIII of defendant's

proposed findings, reciting that the watchman

*' endeavored to reach the fire hose upon the

northerly side thereof, but that by reason of the

draught and the heat carried under the roof, he

was unable to do so, and was likewise unable to

make use of the chemical cart above referred

to."

(i) To tlie failure and refusal of the Court to

find as set forth in paragraph IX of defendant's

proposed findings, [78] reciting that

:

"Such dry dock was capable of l)eing readily

moved by two inen, particularly in the case of

an assisting breeze; that at the time of such fire

tlicrc was a liglit breeze fi'om tlie nortli or

noi'theast, blowing from tlie fire towards the dry

doek : tlint tlie crew of said vessel did not under-

take to move said dock for at least fifteen

minutes after they were awakened, and went on

board the wharf and began fighting the fire; that
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had they undertaken to move it at once, or even

at the time they ceased using the hose and went

to carry out the dinghy, they could have moved

it out of reach of the fire in time to have pre-

vented the damage that occurred to the boat, or

a very substantial part thereof; that there was

nothing to prevent the crew from moving said

vessel immediately they were awakened, and

went on deck;"

and in connection with the foi'egoing, the defendant

requests the Court to make and enter its finding

upon the following propositions

:

1. What period of time elapsed from the time

that the crew of the Guard Avas awakened and avail-

able for duty, to the time that they commenced mov-

ing the dry dock upon which the Guard rested away

from the wharf?

2. Could the damage to the Guard have been pre-

vented, had the crew of the Guard cut it loose and

pushed it away from the dock.

(a) Immediately upon responding to the

alarm and before endeavoring to put out the

fire:

(b) At the time of ceasing efforts to put out

the fire and Ix'foi-e moving their dinghy?

3. Defendant also requests tlu> Court to make a

finding upon the proposition that at llie time of tlie

occurrence of said fire, the vessel was in tlie j)os-

session and under the control of tlie i)laintiff, and
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not in the exclusive possession and [79] control of

the defendant.

WRIGHT, JONES & BRONSON,
Attorneys for Defendant.

The foregoing exceptions are hereby noted and

allowed this 12th day of June, 1934.

JEREMIAH NETERER,
Judge.

The Court, having declined to make additional

findings as requested by the defendant in paragraph

III above, the defendants thereupon, in open Court,

duly excepted thereto, which exception is hereby

noted and allowed.

DATED this 12th day of June, 1934.

JEREMIAH NETERER,
Judge. [80]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT
OF RECORD.

To the Clerk of the above entitled Court

:

Please prepare a transcript of record lierein to

include the following:

1. Plaintiff 's complaint.

2. Defendant's answer.

3. Plaintife'.s reply.

4. Stipulation waiving jury.

5. Bill of Exceptions.

6. Stipulation and Coast (luard Regiilations.
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7. Defendant's motion for judgment (by refer-

ence to Exhibit "A" of bill of exceptions).

8. Defendant's proposed findings of fact (by

reference to Exhibit "B" of bill of exceptions).

9. Court's written findings of fact and conclu-

sions of law filed December 26, 1933.

10. Defendant's exceptions to findings, and re-

quest for additional findings (by reference to Ex-

hibit ''C" of bill of exceptions.

11. Judgment.

12. Defendant's exceptions to judgment.

13. Assignment of errors.

14. Petition for appeal.

15. Order allo^^ing appeal and fixing bond.

16. Order respecting transmission of exhibits.

17. Citation on appeal (original). [81]

18. Clerk's certificate.

19. Cost and supersedeas bond on api)eal.

20. This praecipe.

WRIGHT, JONES & BROXSOX
Attorneys for Defendant.

Received a copy of the within praecipe this 16th

day of July, 1934.

J. CHARLES DENNIS
Attorney for Pltf.

[Endorsed]: Filed Jul. 16, 1934. [82]



92 Lake Union Dry Dock etc.

[Title of Court and Cause.]

CERTIFICATE OF (^LERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington.—ss.

I, Edgar M. Lakin, Clerk of tlio above entitled

Court do hei-eby certify that the foregoing type-

written transcript of record, consisting of pages

numbered from 1 to 82, inclusive, is a full, true and

complete copy of so nmch of the record, papers and

other proceedings in the above and foregoing en-

titled cause, as is required by praecipe of counsel

filed and shown herein, as the same remain of record

and on file in the office of the Clerk of the said

District Court at Seattle, and that the same consti-

tute the record on appeal herein from tlie Judg-

ment of said United States District Court for the

Western District of Washington, to the United

States Circuit Court of Appeals for the Ninth

Circuit.

I further certify that the following is a true and

correct statement of all expenses, costs, fees and

charges incurred in my office l)y or on behalf of

the appellant for making record, certificate or return

to the United States Circuit Court of Appeals for

the Ninth Circuit, to wit: [8:i]

Clerk's fees (Act Feb. 11, 192-')) for making

reenrd, certificate or i-etnrn, 219 folios at

15^ $32.85

Api)eal fee (Sec. 5 of Act) 5.00

Certificate of Clerk to Transcript of Record .50

Certificate of Clerk to original exhibits .50
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I hereby certify that the above cost for preparing

and certifying record, amounting to $38.85 has been

paid to me by the attorneys for the appellant.

I further certify that I attach hereto and transmit

herewith the original citation on appeal issued in

this cause.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the official seal of said District

Court at Seattle, in said District, this day of

August, 1934.

[Seal] ED. M. LAKIN,
Clerk of the United States District Court for the

Western District of Washington,

By tru:man egger
Deputy. [84]

[Title of Court and Cause.]

CITATION ON APPEAL.

THE PRESIDENT OF THE UNITED STATES,
To: THE ABOVE ENTITLED PLAINTIFF, and

To: J. CHARLES DENNIS, United States Dis-

trict Attorney, and

To: JOHN AMBLER, Assistant United States Dis-

trict Attorney, its Attorneys,

GREETING

:

YOU ARE HEREBY CITED AND ADMON-
ISHED to be and appear in the United States Cir-

cuit Court of Appeals for the Ninth Circuit to be

held in the city of San Francisco, in the State of

California, witliin tliirty (30) days from the date
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of this writ, pursuant to an appeal filed in the office

of the clerk of the District Court of the United

States for the Western District of Washingi:on,

Xortliern Division, wherein The United States of

America, a corporation sovereii>n, is plaintiff, and

Lake Union Dry Dock & Machine Works, a corpo-

ration, is defendant, to show cause, if any there be,

why the judgment in such appeal mentioned should

not be Corrected and speedy justice should not be

done in that behalf.

WITNESS the Honorable Jeremiah Neterer,

Judge of the District Court of the United States

for the Western District of Washington, Northern

Division, this 16 day of July, 1934.

JEREMIAH NETERER
Judge.

Copy of the above citation received and due ser-

vice of the same is hereby acknowdedged this 16th

day of July, 1934.

J. CHARLES DENNIS,
U. S. Atty.,

Attorney for Plaintiff.

[Endorsed]: Filed Jul. 16, 1934. [85]
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[Endorsed]: Xo. 7569. United States Circuit

Court of xippeals for the Xintb Circuit. Lake

Union Dry Dock & Machine Works, a corporation,

Appellant, vs. United States of America, Appellee.

Transcript of Record. Upon Appeal from the

District Court of the United States for the West-

ern District of Washington, Northern Division.

Filed August 8, 1934.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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Lake Union Dry Dock 6? Machine
Works, a corporation,

Appellant}

—vs.— > No. 7569

United States of America,

Appellee.

On Appeal From a Judgment
OF THE

United States District Court
FOR THE

Western District of Washington,
Northern Division.

Hon. Jeremiah Neterer, Judge.

STATEMENT OF THE CASE

This is an appeal from a judgment of the United
States District Court for the Western District of

Washington, Northern Division, entered upon the 1 2th

day of June, 1934, by the Honorable Jeremiah Neterer,

Judge.



The suit was brought by appellee as an action at law

to recover for damages sustained by the United States

Coast Guard Cutter "Guard'\ as the result of a fire at

Appellant's plant on December 30, 1931. The parties,

by stipulation, waived a trial by jury (Tr. p. 10) and

the cause was submitted to the Court for determina-

tion. At the conclusion of the hearing, appellant

served and filed a written motion for a judgment of

dismissal. (Tr. p. 75) On this being denied, appellant

proposed findings of fact and conclusions of law (Tr. p.

76-83) as did appellee.

Subsequently the Court made and entered findings of

fact and conclusions of law in the cause. (Tr. p. 13-18)

Appellant immediately excepted to a number of these

findings and conclusions, as well as to the failure of the

Court to make and enter several of the findings of fact

which It had proposed. (Tr. p. 83-90) Appellant

further requested additional findings on propositions of

law and fact, (Tr. p. 83-90) which findings the Court

declined to make, (Tr. p. 90) and to this action appel-

lant likewise excepted. (Tr. p. 90) All of these ex-

ceptions were allowed by the Court. (Tr. p. 90)

Judgment was thereupon entered in favor of the ap-

pellee and against the appellant in the sum of

$3362.00, together with interest thereon at the legal

rate from March 12, 1932, plus costs. (Tr. p. 19 and

20) Appellant immediately excepted to the judgment,

which exception was noted and allowed. (Tr. p. 20)

It is from that judgment that this appeal is prosecuted.
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Appellant operates a dry dock and repair yard in

Seattle, the plant being located on the south end of

Lake Union. Shortly prior to the time of the fire, ap-

pellant entered into a written contract (Plaintiff's Ex-

hibit 1) with appellee, to make certain repairs to the

United States Coast Guard Cutter ''Guard", for an

agreed price of $650.00. This instrument contained the

following provision in reference to fire protection:

''General Conditions— Fire Protection. It is

clearly understood that the contractor agrees to

furnish the vessel v/ith ample fire protection dur-

ing the time in dry dock or on the marine way."

As a portion of the work to be done required that

the boat be taken out of the water, the vessel was drawn

up on a barge, or, as it was called by the witnesses, a

floating dry dock, thirty-two feet wide by seventy feet

long. This floating dock was moored in an open water-

way on the south side of a wharf which ran in a west-

erly direction out into the lake. This wharf formed the

north side of the waterway referred to, which water-

way was approximately one hundred feet wide, being

bounded on the south by a row of piling running

parallel to the wharf.

A large building with open sides, known as a joiner

shop, had been erected on the wharf in such a position

as to be parallel with the latter. The south side of this

building was in about thirty feet from the south edge

of the wharf and its east end extended approximately

thirty feet beyond the east end of the floating dry dock.

Fifteen feet east of this joiner shop, and on the same



wharf, was a boiler room twelve feet by sixteen feet in

size. This latter building was in a northeasterly direc'

tion from the floating dock and was approximately

fifty feet distant therefrom. Appellant's entire plant

was adequately equipped with fire fighting devices.

On the morning of December 30, 1931, at about the

hour of five o'clock, a fire was discovered in the boiler

room. The fire department was immediately called,

but, for some reason, it did not respond promptly. The

wind, at the time, was from the northeast, blowing to-

ward the ''Guard,'' and the fire was communicated to

the joiner shop, with the result that most of this build-

ing and the boiler room were entirely destroyed.

Prior to the fire, and for the purpose of furnishing

protection to the vessel against fire, a one hundred and

fifty foot length of hose, with an inside diameter of one

inch, had been connected to a main on the wharf oppo-

site the floating dock and the nozzle end had been taken

on board the vessel. At the time of the fire, a crew of

two was stationed on the "Guard", and these men were

called immediately after the fire was discovered, at

which time it was just beginning to break out of the

boiler room. They immediately took the hose from

their own vessel and turned the water on the burning

buildin^^. After several minutes they realized that they

could not extinguish the blaze, whereupon they went

to the joiner shop to get a dinghy belonging to their

boat. This they carried to a place of safety. On re-

turning to the "Guard", some fifteen or twenty minutes

after they had left the boat, they discovered that the



floating dock was beginning to take fire, whereupon

they cut it loose from the wharf and, with the aid of the

wind, moved it to the south across the waterway, where

they extinguished the blaze. In the interim, the vessel

had become badly scorched and it was subsequently

necessary to repair her, the expense of which amounted

to $3362.00.

Suit was thereafter brought by appellee aaginst ap'

pellant to recover this sum, it being charged that the

latter company was a bailee of the vessel for hire and

that after the fire had been discovered, it had negligent-

ly permitted the blaze to spread to the boat. No neg-

ligence was alleged in connection with the origin of the

fire. Appellee further charged that appellant had vio-

lated its contract in that it had failed to furnish protec-

tion against fire as called for by that agreement.

These allegations were denied by the appellant and

the latter further pleaded, as an affirmative defense, that

the crew of the vessel had ample opportunity to re-

move the ''Guard" to a position of safety and that they

were guilty of a breach of a legal duty in failing to do so.

ASSIGNMENTS OF ERROR
Appellant's assignments of error (Tr. p. 22-28) can

be classified into four general categories, and for the

sake of convenience they will be thus considered in this

brief. We contend that the Court erred:

I. IN HOLDING THAT THE RELATIONSHIP EXISTING
BETWEEN APPELLEE AND APPELLANT AT THE TIME OF
THE FIRE WAS THAT OF BAILOR AND BAILEE.

(a) In making and entering that portion of

Finding of Fact No. 3 reciting:



"The Court finds that the relation between the

plaintiff and the defendant was that of bailor and

bailee, under bailment to the mutual benefit of

both parties." (Assignment of Error VI; Tr. p.

24).

(b) In failing and refusing to make findings

upon the following propositions as requested by

appellant:

"That at the time of the occurrence of the fire,

the vessel was in the possession and under the con-

trol of the plaintiff, and not in the exclusive pos-

session and control of the defendant.'' (Assign-

ment of Error VIII (f); Tr. p. 28).

II. IN HOLDING THAT THE APPELLANT DID NOT EX-

ERCISE ORDINARY CARE IN PROTECTING THE ''GUARD"
AFTER THE FIRE WAS DISCOVERED.

(a) In making and entering that portion of

Finding of Fact No. 3 reciting that:

"said bailee failed to exercise, under the circum-

stances, ordinary care required under the law and

the said contract." (Assignment of Error VI; Tr.

p. 24).

(b) In failing and refusing to make findings

upon the following proposition as proposed and re-

quested by appellant.

"That defendant's watchman endeavored to

reach the fire hose upon the northerly side of the

shed upon the wharf adjoining the vessel, but that

by reason of the draft and the heat carried under

the roof, he was unable to do so, and was likewise

unable to make use of the chemical cart above re-



ferred to." (Assignment of Error VII (g): Tr.

p. 26).

III. IN HOLDING THAT APPELLANT DID NOT n KNISH
THE "GUARD" WITH THE FIRE PROTECTION CALLED FOR
BY THE CONTRACT.

(a) In making and entering the portions of

Finding of Fact No. 3 reciting:

(1) 'That there was no fire hydrant or water

main for fire protection on the wharf adjacent to

the dry dock, or the 'Guard', or between said ves-

sel and the joiner shop." (Assignment of Error

II; Tr. p. 22, 23).

(2) 'That the fire equipment carried by the

'Guard' for its own protection was rendered use-

less during the time it was in dry dock." (Assign-

ment of Error III; Tr. p. 23).

(3) "That there was no fire protection afforded

for the protection of the vessel on the dry dock,

either by water supply or chemical apparatus."

(Assignment of Error V; Tr. p. 23).

(b) In failing and refusing to make and enter

the following portions of appellant's proposed

findings

:

( 1
) "That said vessel was required to carry, and

did carry, pursuant to Coast Guard Regulations in

evidence herein as defendant's Exhibit A'6, fire

equipment for her own protection, consisting of ex-

tinguishers, sand in boxes, water in buckets * * *".

(Assignment of Error VII (a); Tr. p. 24).

(2) "That the commanding officer of said vessel

considered that the hose furnished by the defend-
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ant, and the water supply, to be made available,

was sufficient to take care of a fire on board said

vessel." (Assignment of Error VII (c); Tr. p.

25).

(c) In failing and refusing to make a finding on

the following proposition as requested by appel-

lant:

(1) "That the purpose of the fire protection

clause in the contract between the plaintiff and de-

fendant, was to furnish to the vessel similar fire

protection to that provided by her own equipment

when not out of commission, and that such pro-

tection was furnished by the hose and water sup-

ply provided for said vessel." (Assignment of Er-

ror VIII (a) ; Tr. p. 27)

.

(2) "As to whether or not the commanding of-

ficer of the 'Guard' considered and accepted the

hose furnished to the vessel as being adequate and

sufficient for its protection." (Assignment of

Error VIII (b);Tr. p. 27).

IV. IN FAILING TO HOLD THAT THE CREW OF THE
"GUARD" BREACHED THEIR DUTY TO PROTECT THEIR
VESSEL.

(a) In making and entering the portion of

Finding of Fact No. 3 reciting:

"The seamen acted with all diligence, and as

reasonably prudent persons would under the cir-

cumstances." (Assignment of Error IV; Tr. p.

23).

(b) In failing and refusing to make and enter



the following portions of appellant's proposed

findings:

(1) "That the crew of two men left on board

were considered by the plaintiff and its command'

ing officer to be adequate and sufficient to care for

the safety of said vessel in any emergency that

might ordinarily arise, and also were considered

sufficient to move the dry dock, if necessary, and

to extinguish any fire, or take care of anything out

of the ordinary which would occur on board said

vessel." (Assignment of Error VII (b); Tr. p.

25).

(2) "That at the time the members of the crew

went from the vessel to the wharf, the fire was

confined to the inside of the boiler room, and the

flames were just beginning to break through the

roof, and that the members of the crew endeavored

for a period of five to seven minutes to put out the

fire in the boiler room.'' (Assignment of Error

VII (d);Tr. p. 25).

( 3 ) "That the dock was pushed and drifted out

in a southwesterly direction into the open channel,

out of range of the fire, and the crew thereupon

extinguished any flames remaining by the use of

buckets and water dipped from alongside the

dock." (Assignment of Error VII (e); Tr. p. 25).

(4) "That at no time did the crew use the hose

furnished by the defendant upon said vessel; that

had said hose been kept on board said vessel, and

used for the protection of said vessel, it would have
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prevented or substantially lessened the damage that

said vessel suffered from the fire.'' (Assignment

of Error VII (f); Tr. p. 25).

(5) 'That the dry dock on which the vessel

rested, was capable of being readily moved by two

men, particularly in the case of an assisting breeze;

that at the time of such fire there was a light breeze

from the north or northeast, blowing from the fire

towards the dry dock; that the crew of said vessel

did not undertake to move said dock for at least

fifteen minutes after they were awakened, and

went on board the wharf and began fighting the

fire; that had they undertaken to move it at once,

or even at the time they ceased using the hose and

went to carry out the dinghy, they could have

moved it out of reach of the fire in time to have

prevented the damage that occurred to the boat, or

a very substantial part thereof; that there was

nothing to prevent the crew from moving said ves'

sel immediately they were awakened, and went on

deck." (Assignment of Error VII (h); Tr. p. 26).

(c) In failing and refusing to make findings on

the following propositions as requested by appel'

lant:

( 1 ) Whether or not, if the hose kept on board

the vessel had been, used on the vessel, it would

have prevented or substantially lessened the dam-

age which occurred. (Assignment of Error VIII

(c);Tr. p. 27).

(2) What period of time elapsed from the time
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that the crew of the "Guard" was awakened, and

available for duty, to the time that they com'

menced moving the dry dock upon which the

"Guard" rested away from the dock. (Assignment

of Error VIII (d); Tr. p. 27).

(3) Whether or not the damage to the "Guard"

could have been prevented, had the crew of the

"Guard" cut it loose and pushed it away from the

dock :

1

.

Immediately upon responding to the alarm

and endeavoring to put out the fire;

2. At the time of ceasing efforts to put out the

fire and before moving the dinghy.

(Assignment of Error VIII (e); Tr. p. 27, 28).

Appellant also, of course, assigns error in the making

and entry by the Court of the conclusion of law to the

effect that the appelee is entitled to recover judgment

against the appellant in the sum of $3362.00 together

with interest and costs, or in any sum whatsoever. (As-

signment of Error IX; Tr. p. 28). Appellant likewise

assigns error in the making and entry of judgment here-

m awarding judgment in favor of the appellee and

against the appellant for the sum of $3,362.00, with in-

terest and costs. (Assignment of Error X; Tr. p. 28).

ARGUMENT
In this brief, appellant will consider separately each

of the four main categories into which its assignments

of error have been segregated.
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I. BAILMENT
Appellee's case in the District Court was predicated

upon the theory that the relationship existing between

the parties was that of bailor and bailee under a bail-

ment for the mutual benefit of both. They offered no

proof of negligence and argued that inasmuch as this

was a case of bailment, they were ''relieved of sustain-

ing the burden of proof of showing lack of ordinary

care, and plaintiff, by showing that its boat was returned

to it damaged by the fire, has thrown the burden of

proof on the defendant to show that it exercised ordin-

ary care." The Court subsequently held ''that the re-

lation between the plaintiff and the defendant was that

of bailor and bailee, under bailment to the mutual bene-

fit of both parties". (Finding of Fact No. 3, Tr. p. 18).

In our opinion, this theory is not applicable, and no

presumption of negligence on the defendant's part is

raised, for the following reasons:

A. This is not a case of bailment in which such pre-

sumption arises because there was not a transfer of ex-

clusive possession to the appellant.

B. Even if it was a bailment, the claimed presump-

tion is not applicable because:

1. The showing that the damage occurred by

fire overcomes any presumption of negligence and

the burden of going forward with the proof of

actual negligence remains with the plaintiff.

2. The complaint pleads certain specific and

definite acts of negligence, and in such a case, the

burden is on the plaintiff to establish the same

without the aid of any presumption.
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A. RELATIONSHIP NOT THAT OF BAILOR
AND BAILEE

It is essential to the creation of a bailment that ex'

elusive possession of the article involved be delivered

over to the custody and control of the bailee.

The necessity of exclusive possession in the bailee is

stated in 6 C. J. 1103, Section 23, as follows:

''Such a full delivery of the subject matter must

be made to the bailee as will entitle him to exclude

for the time of the bailment the possession of the

owner, as will make him liable as its sole custodian

to the latter in the event of his negligence or fault

in discharging his trust without respect to the sub-

ject matter, and as to require a redelivery of it by

him to the owner or other person entitled to re

ceive it after the trusts of the bailment have been

discharged."

A very complete annotation on the essentials of a

bailment appears in 1 A. L. R. 394. The requirement

of exclusive possession by the bailee is summarized in

the following language, on page 395.

"On the question of fact, whether or not there

is a sufficient delivery in any given case, the general

rule is that, in order to constitute such a delivery,

there must be a full transfer, either actual or con-

structive, of the property to the bailee, so as to ex-

clude the possession of the owner and all other

persons, and give to the bailee, for the time being,

the sole custody and control thereof."

In the case at bar there was no exclusive possession

of the boat by the dry dock company at any time. While
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the appellant had men working on it during the day, the

crew of the vessel was also on board doing work. This

is clearly shown by the log of the ''Guard'' (Plaintiff's

Exhibit 4) which, for December 29th (the fire occurred

early on the morning of the 30th), shows that seven

men, constituting the crew, were on board performing

routine activities and repair work. The log shows that

the appellant's workmen left the vessel at 4:30 P. M.
and it was further shown that two members of the

crew were kept on board in charge of the vessel during

the night. (Tr. p. 36, 38) The fact that the boat rested

in appellant's dry dock, manned by, and in charge of,

her own crew, does not place her in the exclusive pos'

session of the appellant. The very fact that the regular

crew stayed with the vessel both day and night nega'

tives any claim of bailment. The control of the boat

was at all times retained by the appellee.

This identical question was presented to the Circuit

Court of Appeals for the 4th Circuit in The Kcnnchcc,

1919, 258 Fed. 222. The Baltimore Dry Dock & Ship-

building Co. libeled the steamship ''Kennebec" for a

repair bill. The vessel filed a cross-libel for damages

sustained by it while on the libelant's dry dock, alleg-

ing that the dry dock company had failed to furnish

steam to the boat, as a result of which certain water

pipes froze and burst. Counsel for the "Kennebec"

claimed that the relationship of the parties was that of

bailor and bailee, but this contention was rejected by

the Circuit Court of Appeals. The following state-

ment of the law appears on page 224 of the reported

decision

:
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"Appellant says the law of bailment applies and

cites cases illustrating its familiar principles. But

an essential element of bailment is delivery to the

bailee, and we tliink it plain that there was no such

delivery in this case. The work undertaken by

appellee was confined to the exterior of the hull,

and had nothing to do with any other part of the

vessel. The Captain continued in command and

he and the crew stayed on board. In every sub-

stantial sense the ship remained in the control of

her master, and the dock company certainly did

nothing to interfere with that control or to prevent

him from doing whatever he thought necessary to

protect the machinery of the vessel. The doctrine

of ordinary care of a bailee has no application."

This rule of law has always been followed in the

State of Washington. In Boe v. Hodgson Graham Co.,

1918, 103 Wash. 669, 175 Pac. 310, appellant sought to

recover for the loss of a boat, claiming that respondent

was a bailee in sole possession and control of the vessel

at the time it foundered. The Court held that the mas-

ter of the boat was on board as appellant's representa-

tive, and therefore that no bailment existed and that no

presumption of negligence on the part of the respondent

could be indulged in, saying:

''The possession of respondent, not being exdw
sive, the rule as to the burden of proof for which

the appellant contends, does not apply. 6 C. J.

1158; Bcrtig v. Horman, 101 Ark. 75, 141 S. W.
201, Ann. Cas. 1913 D. 943; North Atlantic
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Dredging Co. v. McAllister Steamboat Co., 202

Fed. Isi " (Italics ours).

This same principle was referred to in McDonald v.

Fcr\ins & Co., 1925, 133 Wash. 622, 234 Pac. 456, 40

A. L. R. 859. In holding that in the ordinary case of

bailment the burden is upon the bailee to explain the

loss of, or damage to, the subject of the bailment, the

Supreme Court of the State of Washington, said.

"The authorities are not agreed upon the ques-

tion who has the burden of proof of explaining the

disappearance of property from the possession of

a bailee. The better rule, we think, is that adopted

by the trial court. The rule has its foundation in

necessity; a bailee, having exclusive possession of

property, has also the exclusive means of knowing

what becomes of it. In fact, he is the only one who

can know, and having the exclusive means of

knowledge, it is imposing upon him no undue

hardship to require him to explain." (Italics ours).

In Ex Parte Mobile Light & R. R. Co., 1924, 211 Ala.

525, 101 So. 177, 34 A. L. R. 921, the Court held, in

sustaining a demurrer to the complaint, that a bailment

is not created by leaving an automobile in an outdoor

parking lot where a charge is made for the privilege,

saying

:

"We find nothing in the complaint indicative

that possession and control, actual or constructive,

was surrendered to, or assumed by, the defendant.

* * * An essential element of bailment is possession
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in the bailee. His duties of reasonable care spring

out of his possession/'

An excellent statement of the law is found in Broad^

dus V. Commercial T^ational Banl{, 1925, 113 0\la. 10,

237 Pac. 583, 42 A. L. R. 1331. This case holds that the

owner of an office building is not a bailee of the con'

tents of a tenant's room outside of office hours. The

Court reviews a great many authorities and concludes:

''The rule is elemental that, in order to consti-

tute a transaction in bailment, there must be a de-

livery to the bailee, either actual or constructive.

It has been held that such a delivery of property

must be made to the bailee as will entitle him to

exclude for the period of the bailment the posses-

sion thereof, even of the owner. Fletcher v. In-

gram, 46 Wis. 191, 50 N. W. 424. * * * The evi-

dence, however, discloses that each of the defend-

ants and their stenographer had a key to said offices

and access thereto at all times. Therefore one of

the necessary elements of a contract for bailment is

fatally absent, tonvit, such a delivery to the bailees

as would entitle them to exclude for the period of

the bailment the possession thereof, even of the

owner.'' (Italics ours).

In Kee v. Bcthurum, 1930, 146 Okja, 237, 293 Pac.

1084, the Supreme Court of Oklahoma held that a

woman who rents out a room in her private home is not

a bailee of property left in that room even during the

renter's absence, saying:

''The plaintiff was not excluded from possession
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of the property and the defendant did not have the

sole custody and control thereof. The most that

can be said is that the property was under the

joint control and in the joint custody of the plain-

tiff and the defendant. * ^ * There was no bail-

ment of the property in question * * * .''

It is because of this feature of exclusive possession by

the bailee in bailment cases that the Courts have fre-

quently held that the redelivery of the property to the

bailor in a damaged condition raises a presumption of

negligence on the part of the bailee. The reason under-

lying this rule is that the bailee is the only one who can

know the facts concerning the damage and that the bail-

or, being excluded from the property, is in no position

to establish the cause of the loss. When the element of

exclusive possession is absent, there is no bailment, and

the presumption fails.

For other cases on this point, see:

Bcrtig V. Horman, 1911, 101 Ar\. 75, 141 S. W.
201. Ann. Cas. 1913 D 943;

Atlantic Coast Line R. Co. v. Bal{er, 1903, 118

Gcorgia809, 45 S.E. 673;

Blondcll V. Consolidated Gas Co., 1899, 89

Maryland 1732, 43 Atl 817, 46 L. R. A. 187.

Com. V. Doanc, 1848, 1 Cush. (Mass.) 5.

Sherman v. Commercial Printing Co., 1888, 29

Mo.App. 31.

Wentwonh v. Riggs, 1913, 159 App. Div. 899,

143N. T.955.

Voland V. Reed, 1917, 164 K T. 19.
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Matthews v. Carolina & M. W. R. Co., 1917,

175 N. C. 35, 94 S. £. 714, L R. A. 1918C 899.

Outcault Advertising Co. v. Broods, 1917, 82

Ore. 434, 158 Pac. 517, 161 Pac. 961.

Grouse t;. Luhin, 1918, 260 Pdc. 329, 103 Atl.

725.

Fletcher V. Ingram, 1879, 46 Wi5. 191, 50N.W.
424.

In the light of the foregoing authorities, we feel that

It must be held that the relationship existing between

the appellee and the appellant was not that of bailor

and bailee, inasmuch as appellant did not have exclusive

possession of the vessel. If, then, this was not a bail'

ment, the liability of the appellant cannot be deter'

mined, as was the case in the trial court, by the applica'

tion of rules pertaining to such a relationship, but it

must be arrived at by a consideration of the rights and

duties arising out of the express contract entered into

between the parties.

B. IN NO EVENT IS PRESUMPTION OF NEGLIGENCE
APPLICABLE

But even assuming that this is a case of bailment,

the presumption so strongly urged upon the trial court

by the appellee is still inapplicable. As previously

pointed out, the theory of appellee's case was that ap'

pellant was liable on two grounds: first, that they were

negligent in allowing the fire to spread to the ''Guard''

after it had been discovered, and second, that they had

1 ailed to furnish the vessel with fire protection as called

for by the contract. In support of this first allegation,

appellee contended that it was sufficient to show that
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the boat was returned to it in a damaged condition and

that the burden was then upon the appellant to prove

that it had exercised reasonable care in protecting the

same. It will be observed that no effort was made in

appellee's case to prove negligence on the part of the

dry dock company.

1. PRESUMPTION INAPPLICABLE WHEN DAMAGE IS CAUSED
BY HRE

It IS well established, however, that the rule con-

tended for by appellee is not applicable where it ap'

pears that the damage resulted from some cause not

ordinarily or necessarily attributable to the bailee's

negligence, such as fire or theft. In such cases, the

burden of proof is upon the claimant to prove the

negligence relied on.

This contract, of course, should be interpreted ac'

cording to the law of the State of Washington, which,

on this point, is stated very clearly in Colhurn v. Wash'

ington State Art Assn, 1914, 80 Wash. 662, 141 Pac.

1153, L R. A. 1915A, 594, as follows:

''Counsel for respondent invoke the general rule

that, in an action to recover damages against a

bailee for goods placed in his possession, which

goods are not accounted for in any manner and not

returned to the bailor upon demand, the burden of

proof, as against his presumed negligence, then

rests upon the bailee. This rule was recognized by

this Court in Present v. Mills, 51 Wash. 187, 98

Pac. 328, but it is not without its limitations in

cases of loss by burglary, larceny, fire, and other

causes which, from themselves, do not point to
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negligence on the part of the bailee. In other

words, when the bailee has shown loss from some

such cause, he has met the prima facie case of neg-

ligence made against him by his failure to return

the goods, and the burden of proof as to his neg-

ligence then rests upon the plaintiff as in any other

case of alleged negligence."

A more recent statement of the law appears in Bur\e

V. Bremerton, 1925, 137 W^sh. 119, 241 ?ac. 678,

where it is said.

'The law, with reference to the liability of ware-

housemen, is well settled. A warehouseman is

bound to exercise ordinary diligence only. Colhurn

V. Washington State Art Assn, 80 Wash. 662,

141 Pac. 1153, L. R. A. 191 5A, 594. When, how-

ever, it is shown that the loss is occasioned by lar-

ceny, burglary, fire, or other cause, which of them-

selves do not point to negligence on the part of the

bailee, the bailee has then met the prima facie case

made against him by his failure to return the goods,

and the burden of proof as to negUgence then rests

upon the pJaintiff, as in any other case of alleged

negligence. Colh-urn v. Washington State Art

Assn. supra; Firestone Tire & Rubber Co. v. Pa-

cific Trans. Co., 120 Wash. 665, 208 Pac. 55, 26

A. L. R. 217; Harland v. Pe Ell State Bank, 1^^

Wash. 289, 210 Pac. 681; McDonald v. Perkins &
Co., 133 Wash. 622, 234 Pac. 456." (Italics ours).

The rule stated in the Washington cases referred to

above is recognized by the Supreme Court of the
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United States in Soiitht.'ni Railway Co. v. Prcscott,

1916, 240 V. S. 632, 60 L. Ed. 836, 36 Sup. Ct. Rep.

469:

The plaintiff, asserting neglect, had the burden

' establishing it. This burden did not shift. As

It IS the duty of the warehouseman to deliver upon

proper demand, his failure to do so, without ex-

cuse, has been regarded as making a prima facie

case of negligence. If, however, it appears that

the loss is due to fire, that fact in itself, in the

absence of circumstances permitting the inference

of lack of reasonable precautions, does not suffice

to show neglect, and the plaintiff, having the affirm-

ative of the issue, must go forward with the evi'

dence."

In support of this rule, the Court cites a considerable

number of cases, including Claflin v. Mayer, 1878, 75

N. T. 260, 31 Am. Rep. 467, from which the Supreme

Court of Washington quoted extensively in the case of

Colhurn v. Wd^hington State Art Association, supra,

1914, 80 Wash. 662, 141 Pac. 1153, L. R. A. 191 5A
594.

The same rule is recognized, and additional authori-

ties given, in 6 C. J. 1160. In two exhaustive annota-

tions, 9 A. L. R. 559, and 71 A. L. R. 767, the decisions

are collected and the general rule is stated to be as fol-

lows:

''Using the term, 'burden of proof in the sense

of ultimate burden of establishing facts necessary

to recovery, and not in the sense merely of a duty
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to 'go forward' with the evidence, the authorities

in general hold that the burden of proof to estab-

lish negligence on the part of the bailee, where the

property is destroyed by fire, is on the bailor."

Therefore, even assuming that this was a case of bail'

ment, when it was made to appear that the damage re-

suited from fire, any presumption of negligence, or

prima facie showing resulting from the fact of damage,

was overcome, and the duty of affirmatively establishing

appellant's negligence still rested on the appellee.

2. PRESUMPTION INAPPLICABLE WHEN SPECIFIC ACTS OF
NEGLIGENCE PLEADED

Moreover, the presumption relied upon by appellee

has no application for another reason, namely, because

the acts of negligence relied upon are specifically

pleaded.

Reference to the complaint discloses that appellee

does not claim that it delivered the vessel into the ex-

elusive possession of the appellant, but simply states

that the appellant was employed to do some repair

work on it, that while undergoing such repairs a fire re
curred, (which fire is not claimed to have been caused

by negligence), and that such fire spread to the vessel

because of the negligence of the appellant. (Complaint,

paragraph IV, Tr. p. 3) The complaint further sets

forth in paragraph V (Tr. p. 4) other specific acts of

default or breach of contract with respect to the furn-

ishing of fire protection. Having alleged specifically the

acts of negligence relied upon, to-wit: permitting the

fire to spread, and failing to provide proper fire protec-

tion, such specific acts constitute the basis of the suit
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which the appellee must establish. The pleading of

such definite and specific acts of negligence is inconsist-

ent with any theory of presumption.

This is clearly pointed out in Delaware Dredging Co.

V. Graham, 1930, 43 Fed. 2nd 852, as follows:

''In a cause of loss or damage, the libelant has a

prima facie case if he shows that such loss or dam-

age occurred while the subject of the bailment was

in the sole and exclusive custody of the bailee. This

showing, however, merely imposes upon the bailee

the duty of going forward with the evidence. It

does not, properly speaking, constitute evidence of

negligence. When the bailee accepts this duty and

shows how the loss occurred, the force and effect

of the prima facie case disappears. Then, unless

it affirmatively appears from the evidence so pro'

duced that the loss was caused by the negligence of

the bailee, the burden reverts to the libelant (or,

perhaps more properly, the burden originally upon

him, IS revived), and it becomes incumbent upon

him to produce evidence of negligence on the part

of the bailee; otherwise, his case fails. The result

will be the same if, as in the instant case, the libel'

ant does not choose to rest his case upon proof of

delivery and failure to return, but elects to adduce

evidence showing the circumstances under which

the loss occurred. * * * In Hildehrandt v. Flower

Lighterage Co. (D. C. K T.) 277 Fed. 436, 437,

Judge Mack (orally) said: 'As I say, if there were

no proof at all, except the handing over or the fail-
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ure to return, they (bailees) would be liable; when

there is proof of just what was done, even though

cause of the particular damage is not shown, the

burden of showing negligence remains on the libel-

ant.

A good discussion of this principle is contained in

tAetropolxtan Electric Service v. Wall^er 1924, 102

0\la. 102, 226 Pac. 1042, where the Court says:

"It would seem that where the loss occurred from

fire, theft, burglary, or causes ordinarily held to be

beyond the control of the bailee, and the plaintiff

alleges that the loss occurred from these causes 'and

by reason of the negligence of the bailee', the plain-

tiff must ordinarily follow up his proof of bail-

ment, demand, and failure to return by proof also

of the negligence of the bailee."

In a similar case, the Supreme Court of Washington

made the following statement. (Glacier Fish Co. v.

North Pacific S. P. Co., 1924, 131 Wash. 426, 230 Pac.

410).

''It is unnecessaiy, as we view the facts of the

case, to pursue this discussion for the reason that

this case, to our minds, does not present one where

a bailor is relying upon a prima facie case of neg-

ligence established merely by evidence of his de-

livery to the bailee of a bailment in good condition

and a redelivery in a damaged condition, for, as we
have already noted, the respondent produced posi-

tive testimony of a specific act of negligence and is

not relegated to a prima facie showing."
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We insist, therefore, that the relationship existing be-

tween the parties was not that of bailee and bailor, as

found by the trial court. Moreover, we contend that

even if there was a bailment in this case, the presump-

tion contended for by appellee did not apply, and that

the burden was still upon it to prove by a preponder-

ance of the evidence that appellant was guilty of neg-

ligence in the respects charged. This burden they made

no attempt to meet, being content to rely merely upon

a prima facie showing of the return of the vessel in a

damaged condition.

II. APPELLANT WAS NOT GUILTY OF
NEGLIGENCE

In Paragraph IVof its complaint, (Tr. p. 3) appellee

alleged:

"That on said date a fire originated upon the

premises of the defendant corporation, and because

of the negligence of the defendant corporation,

Its officers and employees, said fire spread to the

United States Coast Guard Cutter "Guard" while

in the defendant's dry dock."

There was no charge that appellant was guilty of any

negligence in connection with the origin of the fire.

"Q. What is your practice with relation to

maintaining a fire in this boiler room, and the con-

ditions under which fire is maintained, or precau-

tions that were taken about it? What is the occa-

sion for any fire at all?

"THE COURT: Is that material?
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''MR. JONES: I do not know. I am not quite

sure what counsel's contention is. If it is presumed

that the fire arose from negligence, if that is his

contention.

"THE COURT: I do not think the Court is

interested. The question is whether sufficient pre^

caution was tal{en after the fire hro}{e out.

"MR. JONES: If your Honor does not regard

that as material, I will withdraw it.

"THE COURT: Is that the idea, Mr. Dc
Wolfe^

"MR. DeWOLFE. I thin\ that is right.''

(Tr. p. 55 and 56, Italics ours).

The only question then is whether there was neg-

ligence on the part of the appellant in what was done

or not done after the fire was discovered. Leaving

aside, for the moment, any contractual liability in this

regard, we submit that there is absolutely no showing

of negligence in respect to any such act of commission

or omission. It is not suggested that the appellant did

anything which cauccd the fire to spread, and no ev-

dence has been oflcr-jd :? to anything which the appel-

lant might or could reasonably have done to have pre-

vented It from reaching the "Guard". In the lower

Court It was suggested that if the watchman had been

in the boiler room when the fire started he could have

put it out, but this, of course, is beside the point, and

outside the issues of the case. It is not claimed that the

watchman should have been in the boiler room, or that

It was negligent for him not to have been there. The



28

allegation of negligence on which appellee relies is that

the dry dock company was at fault in allowing the fire

to spread to the "Guard" after its discovery. However,

there is no evidence whatsoever that there was anything

which the watchman could then have done to have pre

vented the spread of the blaze.

The fire was first noticed by the witness Gallagher

(Tr. p. 67) who was not an employee of the appellant.

(Tr. p. 67) At this time the flames filled the interior

of the boiler room, but they had not yet broken

through the walls. (Tr. p. 67) Gallagher ran to the

watchman's office, which was about 125 feet from the

boiler room (Tr. p. 61) and from which the fire was

not visible, (Finding of Fact No. 3l, Tr. p. 16) and noti'

fied Clark, the man on duty, and the only employee of

the appellant in the plant. (Tr. p. 67) At the same

time he telephoned Central, advising her of the blaze,

and asking her to notify the fire department. (Tr. p.

61, 67) Clark immediately ran out and over to the

north gate of the plant. (Tr. p. 61 ) This gate was the

proper one for the fire department to use, in view of the

location of the blaze in the yard, but it was closed and

locked. (Tr. p. 61) Clark unlocked this gate and

opened it so that the apparatus could get in without

difficulty. (Tr. p. 62)

The watchman had been at the plant when other

alarms had been turned in, and knew from experience

that the first pieces of equipment could be expected to

arrive on the scene in from three to five minutes. (Tr.

p. 61, 62) For some reason, however, the fire depart'
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ment did not immediately respond on this particular

occasion, and did not arrive for a period estimated by

various witnesses at from ten to twenty-five minutes.

(Finding of Fact No. 3, Tr. p. 17, 45, 68, 69) This

delay was so noticeable that Gallagher telephoned a sec-

ond time. (Tr. p. 68) The trial court found that al-

though the fire department's equipment would ordinar-

ily reach the plant in from three to five minutes, on this

occasion it did not get to the scene until fifteen to

twenty minutes after the first call. (Finding of Fact No.

3, Tr. p. 17)

As soon as he had finished unlocking the gate so as

to admit the fire department, the watchman went at

once to the scene of the fire. (Tr. p. 62) By this time

the blaze had broken out of the boiler room, and was

spreading toward the joiner shop, which was an open

structure without sides. (Tr. p. 62). Clark consid-

ered the advisability of using the 50-gallon chemical

wagon kept in the yard, but concluded that it would be

useless in view of the headway gained by the fire. (Tr.

p. 63) He then attempted to reach a two-inch fire hose

attached to a hydrant near the northwest corner of

the joiner shop, but was unable to use it because of the

flames and heat carried by the draft down under the

lidge of the roof of this building. Tr. p. 62) At this

time the two men from the "Guard'' were playing a

stream from the smaller hose on the fire, so that this

was not available to him. (Tr. p. 62) Clark then no-

ticed that the fire department was not responding



30

promptly, and was on his way to put in another alarm

when the first piece of equipment arrived. (Tr. p. 63)

There is no contradiction of the watchman's testi-

mony, and there is no proof that he could have done

anything more than he did. Certainly no one could

argue that it was negligence for him to first open the

gate for the fire department, or that he should have left

the fire department to get into the yard as best they

could while he fought single-handed a bla2;e which,

when first discovered, filled the interior of a twelve by

sixteen-foot building.

After opening the gate, Clark concluded that it

would be useless to undertake to use the chemical ex-

tinguishers because of the headway gained by the fire.

He noticed that one hose was being played on the fire,

and he made an effort to reach the large fire hose, but

was prevented from doing so by the heat and flames.

Being concerned over the fire department's failure to

arrive he then went to put in another call for assistance.

All this, we submit, was proper and just what any

other reasonable man would have done under the same

circumstances. Appellee has never suggested, and we

cannot imagine, that there was anything more that the

watchman could have done. Neither can we see any

signs of negligence in the things which he did, nor has

the appellee ever made any specific accusations in refer-

ence thereto.

In this connection, it should be borne in mind that

appellant's watchman expected, as he had a right to ex-

pect, that the fire department would arrive in from
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three to five minutes after the first call. In considering

whether he acted as a reasonable and prudent man

would have acted under the same or similar circum-

stances, this Court should remember that his actions

were based on this assumption. Had he known that the

department would not arrive for from 1 5 to 20 minutes,

he might have acted in a different manner. Because he

did not anticipate this unusual situation, however, he

should not be held to be guilty of negligence.

We submit, therefore, that there is absolutely no evi'

dence of negligence on the part of the watchman, the

only employee of the appellant who was in the plant at

the time. Appellee charges no negligence prior to the

discovery of the fire, which, when first noticed, filled

the interior of the twelve by sixten foot boiler room,

and it does not appear that after its discovery the watch'

man could have done anything reasonably calculated to

have overcome it. It was then obviously a blaze re-

quiring the attention of the fire department.

III. APPELLANT FURNISHED AMPLE FIRE

PROTECTION TO VESSEL

As previously pointed out, appellee, in addition to

charging that appellant negligently permitted the fire

to spread to its boat, alleged that the dry dock com-

pany ''failed to provide ample fire protection for said

vessel". (Complaint Paragraph V, Tr. p. 4) The con-

tract covering the repairs to the "Guard" (Plaintiff's

Exhibit 1) contained the following paragraph relative

to the matter of fire protection:
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^'GENERAL CONDITIONS — FIRE PRO-

TECTION: It is clearly understood that the con-

tractor agrees to furnish the vessel with ample fire

protection during the time xn dry doc\ or on the

marine way.'' (Italics ours)

Clearly this provision is not one of indemnity, mak-

ing the appellant liable as insurer against any and every

loss that may occur, for, if such were the intent, the

contract would undoubtedly have provided that the

contractor should assume responsibility for all damage,

however occurring.

It is also very significant that this provision only ap-

plies ''during the time in dry doc\ or on the marine

way.'' (Italics ours) Appellant was not required to

furnish fire protection to the vessel when the latter was

in the water.

As will be observed on reading the contract, (Plain-

tiff's Exhibit 1 ) appellant was called upon to do work

both inside and outside the hull, requiring a total work-

ing time of fifteen days. Item 1 of the agreement,

which covered the dry docking and work to be done at

that time, indicates that this work was estimated to re-

quire only three days, so that obviously it was contem-

plated that the vessel would be out of the water for

only a small portion of the entire time spent in the

plant. While in the water, the "Guard" had its own

pumping equipment, but this, however, was useless

when the boat was in dry dock. J. H. Snydow, the of-

ficer in charge of the vessel, testified:

''Ordinarily we have fire hose for fire protec-
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tion on the boat, and have our own pumping

equipment. We use 1 J^'inch hose. I do not know

what pressure. * ^ ^ We could not operate our

water system when on dry dock.'' (Tr. p. 39)

The fact, therefore, that appellant was required to

furnish fire protection to the vessel only when it was

out of the water indicates quite clearly, we think, that

the purpose of the provision was to provide for the ves-

sel the same character and extent of fire protection while

out of the water that she would have on her own ac-

count while in the water—in other words to give her

the equivalent of the protection afforded by her en-

gines and pumps which she lost by reason of being on

the floating dock.

A copy of the Regulations of the United States

Coast Guard was put in evidence pursuant to stipula-

tion of the parties (Tr. p. 1 1 ) and pertinent parts of the

same are set forth in the Transcript of Record, pages

11 to 13. These Regulations require that vessels of the

type involved be equipped with fire buckets (Sec. 1503,

sub L), fire hose (Sec. 1563), and boxes of sand, scoops

and portable fire extinguishers (Sec. 2054, sub. J). Ap-

parently It was these requirements that appellee felt

constituted ample fire protection for the vessel, and it

would seem that they should constitute the standard

which appellant would have to maintain under the con-

tract. Of course the water buckets, sand boxes, scoops

and chemical extinguishers provided by the boat, and

which the inspection report (Plaintiff's Exhibit 6) es-

tablishes were there, were not affected by placing the
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vessel on the floating dock. The only feature whose

function was interfered with was the vessel's pump and

lire hose, and it was to require appellant to furnish

the equivalent of this protection that the provision

referred to was obviously incorporated in the contract.

As far as the matter of fire protection furnished

to the boat is concerned, therefore, the sole question

is whether or not sufficient measures were taken by

appellant to compensate the vessel for the loss of use

of her own pump and fire hose. On this point the

evidence is undisputed that a hose from 100 to 150

feet long (Tr. p. 34) with an inside diameter of one

inch (Tr. p. 55) was furnished by the appellant for

this very purpose, (Tr. p. 39, 43) that it was connected

to a water main on the south side of the wharf just

forward of amidships of the ''Guard,'' (Tr. p. 34, 39)

furnishing a pressure of 125 pounds per square inch,

(Tr. p. 39. 54) and that the nozzle end was taken

aboard the vessel. (Tr. p. 34, 35) This hose was

capable of throwing a stream stated at all the way from

60 to 125 feet. (Tr. p. 55, 70)

This equipment was furnished by appellant for the

express purpose of affording the ''Guard" fire protec'

tion (Tr. 34, 39, 43) and was so accepted by J. H.

Snydow, the officer in charge of the vessel, who testified

on this point as follows:

"We used it for our own protection on board the

boat. We leave the end of the hose on board

the "Guard" every night for our own protection."

(Tr. p. M)
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It was hooked up, and Mr. Snydow tested it when

he left, late in the afternoon before the fire.

'''The hose was connected when I left the even-

ing before, the no2;2;le was just aport the pilot

house.'' (Tr. p. 35) "I tried it every day and it

was working all right, and there was water on the

line. I used the water practically every day. There

was a strong pressure.'' (Tr. p. 39)

Mr. Snydow, the officer in charge, considered that

this hose was ample protection for his vessel. He tes-

tified.

"I considered that the hose would carry water

enough to ta}{e care of a fire on hoard the ''Guard.''

(Tr. p. 40, Italic ours).

It seems to us that considering the purpose of this

requirement in the contract, and the fact that the hose

furnished by the appellant, and carried on board the

'"Guard" for its protection, was accepted as sufficient,

without complaint or objection, and, as testified by the

officer in charge, was considered by him as sufficient

protection against any fire that might occur, that the

defendant has fulfilled its obligation under this pro-

vision.

By the plaintiff's own showing, the facilities furnished

were equivalent to those carried and considered by the

vessel as sufficient for its own protection. It is not

suggested that any other or additional equipment should

have been furnished by the defendant to the vessel

itself.
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One of the most remarkable things about this feature

of the case is that although appellee contends that the

dry dock company did not furnish adequate fire pro'

tection to the vessel, it clearly appears that the crew of

the boat made absolutely no attempt to use the facilities

that were made available for this purpose. At no time

did they make any use of the one'inch hose to protect

their own vessel, even though a mere wetting-down

of the boat would undoubtedly have kept it from

scorching, thus preventing practically the entire

damage. Even if apellant had placed a dozen fire ex-

tinguishers, and several additional hose lines aboard the

"Guard,'' there is nothing to indicate that the two men

on board the vessel at the time of the fire would have

made any more use of them than they made of the one

hose that was furnished. When the equipment that

was made available for this very purpose was not used,

what is there to indicate that if additional safeguards

had been furnished, the crew would have resorted to

them? The conclusion is irresistible that the same

damage would have been sustained by the ''Guard,'"

no matter how many protective devices were furnished

by appellant.

So far we have concerned ourselves principally with

the fire protection afforded the vessel itself, as dis'

tinguished from that designed to safeguard the plant,

though strictly speaking, it is probably the latter that

we should be most concerned with in this case, inas'

much as the fire originated on the appellant's own

property. If the fire had started on the ''Guard" then
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the question would be more particularly whether the

equipment and facilities available for the protection of

the vessel were sufficient, and this would involve the

question discussed last herein. But where, as in this

case, the fire started on the property of the dry dock

company, the question of the sufficiency of the fire

protection furnished relates rather to the safeguards

afl^orded by the appellant for the care of its own prop-

erty. If that protection was sufficient, according to

reasonable standards, to protect the appellant's prop-

erty from a fire originating thereon, then it was like-

v/ise sufficient to protect the property of others, in-

cluding the ''Guard," which could only be reached by

communication of the fire through the property of the

dry dock company.

On this point the trial court found that appellant's

plant was adequately equipped with devices for pro-

tection against fire. See Finding of Fact No. 3, Tr. p.

15, 16, 17 and 18, which includes the following:

"That the plant of the defendant was equipped

with modern and sufficient /ire-fightnig equipment

for Its oivn purpose, consisting primarily of a num-

ber of chemical fire extinguishers located at various

positions throughout the plant, and three l]/}"

gallon chemical extinguishers, separated by 20-foot

intervals, were hung upon the south side of the

posts supporting the south side of the joiner shop,

and directly opposite said dry dock, and about

thirty feet therefrom, and a 50-gallon chemical cart

extinguisher was located upon the northerly side
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of said joiner shop; that said extinguishers were

accessible and available for use, but the crew of

the plaintiff had not been advised thereof by the

defendant, nor by any other person advised or

instructed in the use of such extinguishers, or given

authority or permission to use the same; that a

canvas covered fire hose and connection were

located upon the northerly side of the joiner shed.

-5r * * cj"!^^
plant of the defendant ivas supplied

with all necessary fire apparatus for its protection

* * * .'' (Italics ours)

In considering standards or requirements of fire pro-

tection, we think it is proper to take into account the

protection afforded by the City's fire department, and

the time within which the latter might be expected to

respond to an alarm, which is shown to have been three

or four, or not over five minutes. (Finding of Fact

No. 3, Tr. p. 17, 56, 60, 61, 62). Obviously the pre-

cautions necessary to be taken in maintaining fire-

fighting equipment or protection facilities on the prem-

ises would be much less where the City fire depart-

ment was in a position to respond almost immediately,

than if it were not available for an hour or so.

But in addition to the immediate availability of the

City Fire Department, and besides the hose furnished

for the protection of the ''Guard," the appellant also

maintained a two-inch fire hose connected to a hydrant

on the wharf on the other side of the joiner shop, (Tr.

p. 62, 70) which was capable of throwing a stream from

100 to 125 feel. (Tr. p. 70) It also maintained a
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generous supply of chemical fire extinguishers located

at various points throughout the yard, there being

three 2J/2'gallon extinguishers located on the outer

side of the supporting timbers of the open joiner shop

immediately to the north of the "Guard," and about 20

or 30 feet away from the vessel. (Tr. p. 54) A large

50'gallon chemical extinguisher was located on the

opposite side of this building, at the point marked 'T"

on the plat introduced into evidence as Plaintiff's Ex-

hibit 3B. (Tr. p. 54, 69) It was suggested that this

latter was locked up at the time of the fire, but no proof

v;as offered to this effect, and the positive evidence was

to the contrary. (Tr. p. 57, 58, 63, 71) There was

also a large 40'gallon extinguisher in another part of

the plant. (Tr. p. 54, 69)

Mr. McLean, the president of the defendant com-

pany, testified that it had received frequent inspections

and reports by the fire marshal's office and fire insurance

companies, with whose recommendations the appellant

had always complied. (Tr. p. 58, 59) The fire fight-

ing apparatus maintained in appellant's yard was sim-

ilar to that used in other plants of the same character.

(Tr. p. 70).

As the trial court found, the plant of the appellant

"luas equipped with modern and sufficient /ire-fightm!;^

equipment for its own protection '

: it ''was supplied

with all necessary fire apparatus for its protection.''

(Finding of Fact No. 3, Tr. p. 15, 17, 18. Italics ours)

There is no showing whatsoever that the damage

to the ''Guard" could have been prevented or lessened
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had the dry dock company had any additional or dif'

ferent devices for fire protection. Nor does appellee

suggest any other safeguards that might have been made

livailable and which would have saved its vessel from

damage.

Appellee does not contend that the dry dock com'

pany should have kept on hand, day and night, a fire

fighting crew to protect against the possibility of a

fire. Such a requirement would be unreasonable, par-

ticularly when considered with reference to a small job

such as this, involving a total of only $650.00.

Nor IS it contended that appellant's practice of hav'

ing one plant watchman was less than the care it should

have furnished; in fact it is quite customary for a plant

of this size and character to employ but one watch'

man, and if appellant's practice in this respect was

sufficient, as seems to be conceded, the only remaining

question was whether the man on duty at the time of

the fire was negligent in his conduct after the blaze

was discovered. This point has already been fully

covered herein, and we submit that the man acted in

a very reasonable and prudent manner under the cir-

cumstances.

We contend, therefore, that the fire protection furn'

ished by the dry dock company was ample, not only

as far as its own plant was concerned, but also in ref'

erence to the protection afforded to appellee's vessel.

Certainly appellee has not sustained the burden of proof

in showing that appellant did not furnish sufficient fire

protection, and that this act of omission was the approx'

imate cause of the damage sustained by the ''Guard."
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IV. FAILURE OF CREW TO PROTECT VESSEL

Appellant, in its answer, and at the trial, raised as

an affirmative defense the contention that the crew of

the ''Guard" made no effort to save or protect their

vessel, and that, had they made any reasonable efforts

so to do, as required by their duty, by the Coast Guard

regulations, and by common prudence, their boat would

have been saved from any injury. We seriously con-

tend that such damage as was sustained by the ''Guard"

was directly attributable to, and resulted from, the

failure of the crew of the vessel to take proper pre-

cautions for the safety of their boat, and that conse-

quently appellant is not responsible therefor.

The crew of the "Guard" was at all times under a

definite legal duty to prevent or minimize the damage

to the vessel, and this duty was entirely disregarded.

The rule of law applicable to this situation is stated in

Ruling Case Law as follows:

"It is a fundamental rule that one who is injured

in his person or property by the wrongful or

negligent acts of another, whether as the result of

a tort or of a breach of contract, is bound to exer-

cise reasonable care and diligence to avoid loss or

to minimize the resulting damage, and that to the

extent that his damages are the result of his active

and unreasonable enhancement thereof, or are due

to his failure to exercise such care and diligence,

he cannot recover; or, as the rule is sometimes

stated, he is bound to protect himself if he can do

so with reasonable exertion or at trifling expense.
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and he can recover from the delinquent party only

such damages as he could not, with reasonable

effort, have avoided." 8 R. C. L. 442, Sec. 14.

''Under the rule requiring the injured party to

use reasonable efforts to lessen the resulting damage

in cases of wrongful injury to property, it is the

duty of one whose property is threatened with

injury to take reasonable precautions and to make

reasonable expenditures to guard against such in-

jury; and if he fails to do so, and such precautions

and expenditures would have protected the prop-

erty, then he cannot recover the value of property

destroyed." 8 R. C. L. 446, Sec. 16.

This same duty was likewise placed upon the crew

by the official Regulations of the United States Coast

Guard. (Tr. p. 11-13) These regulations contain,

among others, the following provisions:

''They shall see that the regulations concerning

lights in the storerooms to which they have access

are strictly observed, and that every precaution is

ta\cn to prevent fire or other accident.'' (Regula-

tions, Sec. 1389, sub-Sec. 4, Tr. p. 12. Italics ours)

''Every proper precaution shall he ta\en to guard

against fire, and each crew shall he proficient at fire

drill.'' (Regulations, Sec. 1503, sub-Sec. K. Tr. p.

12. Italics ours)

Appellant contends that the members of the crew of

the "Guard" breached this legal duty in at least two

respects, viz.:
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1

.

In failing to use the one^inch hose to protect their

own vessel.

2. In failing to cut the floating dry dock on which

their vessel rested, loose from the wharf so that it would

drift across the waterway, and out of the path of the

flames.

1. CREW FAILED TO USE HOSE

We have already commented herein on the fact that

appellant furnished to the ''Guard" a section of hose

from 100 to 150 feet long, with an inside diameter of

one inch, and connected to a water main having a

pressure of 125 pounds per square inch. This was

made available to the ''Guard" for the express purpose

of protecting the boat from fire, and its commanding

officer accepted it and considered it sufficient for that

purpose.

When a fire finally occurred, however, the crew then

on duty made absolutely no effort to use either this

equipment or any of their boat's own fire-fighting de-

vices to protect the vessel. (Tr. p. 41, 48) Instead,

on being awakened, they immediately took the hose

from the "Guard" and went with it onto the wharf,

where they attempted to extinguish the blaze. (Tr. p.

41, 43, 44, 48) At that time the fire was breaking out

of both the top and sides of the boiler room, and flames

were jumping from fifteen to twenty feet into the air.

(Tr. p. 42) The water proved ineffective (Tr. p. 41,

43, 44) and after the men had expended five to seven

minutes (Tr. p. 44) in this manner, they realized that

the fire was spreading to the joiner shop. They then
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dropped the hose (Tr. p. 43, 44, 48) and went into this

building for the purpose of getting, and carrying to a

place of safety, a small dinghy, or lifeboat, belonging

to their vessel. (Tr. p. 41, 42, 43, 44, 48) Nothing

further was ever done by them with the hose.

Appellant does not want to appear ungrateful in

criticizing the efforts of the crew to extinguish the fire

on Its wharf, but it does seem that the men showed

a great lack of diligence and care in protecting their

own boat. It was their absolute duty to immediately

take some one of the simple precautions that would have

saved the ''Guard'' from damage. It should have been

obvious to the members of the crew, when they got on

the wharf and saw that the blaze filled the interior of

the twelve by sixteen'foot boiler room and that flames

were breaking through the building and jumping from

fifteen to twenty feet into the air, that they could not

affect the fire with their hose. It was simply a waste

of time for them to stand there for from five to seven

minutes, and pour water on the blaze. Even when they

realized the futility of their acts, however, it still did

not occur to them to take any immediate steps to pro'

tect their own vessel. As Louis LaPlace testified:

''Q. Did it occur to you to turn the hose on the

''Guard" so as to keep it from catching fire?

"A. No, sir.'' (Tr. p. 47)

It should be remembered that the principal damage

suffered by the vessel was that it was scorched and

charred by the heat. (Tr. p. 48, 49) The only parts

of the vessel that burst into blaze were the mast, the
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side of the wheel-house, and a canvas tarpaulin over

the engine room. (Tr. p. 44, 48) Certainly the

greatest part, if not all, of this damage could have been

easily prevented had the crew used their hose in wetting

down their own vessel.

2. CREW FAILED TO CUT FLOATING DOCK ADRIFT

Appellant's chief complaint, however, is that the

crew delayed for a period of from fifteen to twenty

minutes before cutting the floating dry dock loose from

the wharf so that it could drift across the waterway

and out of the path of the flames. There was one

hundred feet of open water (Tr. p. 53) between the

edge of the wharf and the row of piles on the south,

and had such action been taken promptly, or even

within the first ten or twelve minutes after the crew

had been aroused, the damage could have been entirely

avoided. As previously explained, the men spent the

first five or seven minutes in attempting to extinguish

the fire, before they realized that it was beyond control

and was spreading to the joiner shop. Since this build-

ing was directly opposite the ''Guard" the danger to

it, and to the dinghy stored inside, was equally a danger

to the larger vessel. The members of the crew testified

that the first they did not believe the "Guard" to be

in danger, but that at this point they changed their

minds, concluding, however, that they still had time

enough to save both the dinghy and the "Guard" (Tr.

p. 44) The men thereupon dropped the hose (Tr. 44)

and went into the joiner shop, picked up their dinghy,

and carried the same about 100 or 125 feet farther
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down the wharf to a point alongside the machine shop.

(Tr. p. 49) This, they estimated, only required about

three minutes, (Tr. p. 44) but it probably took con-

siderably longer.

The men then returned to the ''Guard'' for the pur-

pose of moving the floating dock on which it rested,

across the waterway. (Tr. p. 42, 43, 44) By this

time fifteen or twenty minutes had elapsed since the

crew had first gone on the wharf, and the stanchions

of the dry dock had just taken fire. (Tr. p. 41, 43)

About two minutes later the first flames broke out on

the "Guard.'' (Tr. p. 43) The witness Louis La

Place testified:

''I do not know just how long before the flames

got to our boat, but I would say around 15 or

20 minutes at the most." (Tr. p. 43)

Each man cut loose one end of the floating dock, and

as La Place testified, ''it just drifted across the small

passageway" (Tr. p. 42) to a point where it was out

of the path of the flames. They were then able to put

out the fire on their boat by taking buckets and dipping

water out of the lake. (Tr. p. 42, 44, 49)

There is absolutely no reason why this action could

not have been taken immediately, and had it been, the

vessel would have been saved from all damage. The

members of the crew frankly admitted that there was

no reason why they could not have done this in the

beginning, and confessed that such action would have

saved their boat. La Place testified:
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"Q. If you had cut your boat loose immediately,

you would have avoided your damages?

A. I did not figure when I first stood there that

It would burn the boat up. It was not any of my
particular business to move the dry dock any

way.

Q. If you had cut the boat loose immediately

you would have been far enough away not to be

burned?

A. We could only get over here (indicating)

.

Q. You would not have been burned here (in-

dicating)?

A. The stern might have got on fire.

Q. Well, at any rate, if you had cut her loose

immediately, she would have had plenty of time to

have drifted across here (indicating) before the fire

got too hot?

A. We probably could have if we had pushed

it right away. (Tr. p. 46. Italics ours)

Henry Schafer testified:

"If we had started at once to cut the 'Guard'

from the dock perhaps we could have got it away

without damage, but we did not think of it. Mr.

La Place said we had better get the dinghy out."

(Tr. p. 49)

The commanding officer, Mr. Snydow, testified that

the two men on board were sufficient to handle the

vessel as she rested in dry dock, and move the latter if

necessary. (Tr. p. 38, 39) On this subject he said:
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"In my judgment two men were sufficient to

handle the vessel as she rested in dry dock, and

to move the dry dock if necessary. I did not think

we had the right to move the dry dock. I con-

sidered two men sufficient to extinguish any fire

or take care of anything out of the ordinary that

would occur on board the 'Guard.' I think two

men were sufficient to cut the dock loose, and guide

the dock under the circumstancs that existed. I do

not \noiu of any reason why the two men on hoard

could not have cast off the Une and immediately

moved the docX away from the scene of the fire."

(Tr. p. 38, 39. Italics ours)

Mr. Cutting, manager of the dry dock company,

testified that one man could move a loaded floating dock.

(Tr. p. 55) Mr. Bale, the company's dock master,

likewise testified that such a floating dock could be

moved by one man, and stated that they never used

more than two. Tr. p. 70, 71 ) He also said that there

were poles easily available at the time of the fire with

which to move the floating dock, and that it would

have only taken five or six minutes to have pushed the

latter across the waterway. (Tr. p. 70, 71)

In this particular instance it would not even have

been necessary for the crew to have pushed the dock,

as the wind would have carried it across the waterway

without assistance, once it was cut loose. The evidence

is conclusive and the trial court found (Finding of Fact

No. 3, Tr. p. 17) that at the time of the fire the wind

was from the northeast, that is, from the fire directly
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toward the "Guard." Not only did the wind help

move the floating dock after it had been cut loose from

the wharf, but prior to that time, it blew the heat and

flames toward the "Guard," which resulted in the

scorching and charring of the vessel. This very fact

should have indicated to the members of the crew, when

they first came on deck, that their vessel was in

danger, and they should have immediately cast off the

lines and drifted away.

It is true that these men testified, as a part of ap'

pellees, case, that the wind was blowing in just the

opposite direction, that is, from the southwest, and

consequently that they did not think that they were

in any danger. In fact, the trial Court commented on

this evidence at the close of appellees case, in denying

appellant's motion for a dismissal. The Court at that

time stated that in view of the direction of the wind,

the men acted in a very prudent and reasonable manner.

However, evidence subsequently introduced showed

conclusively that this was not the fact, but rather that

the wind was blowing from the fire towards the vessel.

Mr. Cutting testified that a building on the north side

of the boiler room, and only 15 feet away from it, was

not touched, (Tr. p. 55) indicating that the fire was

being blown in the opposite direction. He also testified

that when he arrived at the plant at 5:30, a half hour

after the fire broke out, the wind was from the north.

(Tr. p. 55) Mr. Gallagher, who discovered the fire,

stated that the wind was blowing from the boiler room

toward the "Guard," (Tr. p. 68) and Clark, the watch'
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man, testified to the same effect. (Tr. p. 63) There

was no positive evidence to the contrary.

That the evidence of the appellant's witnesses and

the finding of the Court on this point is correct is con-

firmed by a reference to the log of the ''Guard'' (Plain-

tiff's Exhibit 4). Under date of December 30th the

following notation appears:

"The lines holding the dry dock were cut, and

ii^ith the assistance of the wind, the dry dock was

got clear of the wharf." (Italics our)

This evidence, appearing in appellee's own records

made at the time, should conclusively establish that the

wind was from the fire towards the boat.

This fact is very significant. In the first place, it

entirely changes the burden of the duties which rested

on the members of the crew. It is one thing to feel

safe against a fire when the wind is blowing it in the

opposite direction, but it is quite a different and more

serious matter when the wind is blowing the fire to-

ward one. That such was the case here is evidenced

from the testimony and the physical circumstances. In

the face of such a fact, hov^ can it be said that the men

charged with the duty of protecting the boat, and who

admitted that they could have protected it by simply

cutting it loose and shoving off from the wharf, acted

in a reasonably prudent manner when they neglected

this obvious duty for from fifteen to twenty minutes,

and when they took time to save their small boat from

apparent danger, although, as they frankly admitted.



51

(Tr. p. 44) the same danger equally threatened the

larger vessel.

That they would have been out of danger, and thus

saved their boat, had they done this sooner, is evidenced

by the fact that as soon as the floating dock drifted

across the waterway, they were able to take buckets

and put out the fire which was on the side which was

still toward the blazing wharf. Obviously, if they

could do this, the boat itself would not have caught

fire at that distance.

It may be conceded that the members of the crew

of the ''Guard" acted sincerely and as they thought

best, but a good intention is not a legal excuse. Ad-

mittedly they spent from fifteen to twenty minutes be-

fore cutting their vessel loose, and admittedly they

could in this time have moved it out of danger and

avoided the damage, had they seen fit to do so. The

principle that governs is not whether they acted in good

faith in something else that they did, but whether, by

the exercise of ordinary diligence, they could have

m.oved the vessel to a point of safety and avoided the

damage. That they could have done so is a point upon

v/hich the evidence is conclusive.

We contend, therefore, that the fact that the crew

of the ''Guard" failed to take even the simplest pre-

cautions for the protection of their boat when the latter

could easily have been completely protected, con-

stitutes a breach of the duty and obligation placed upon

them by law and the regulations under which they were

acting. Appellee was bound to protect its property if
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It could do so with reasonable exertion and having failed

to do so It IS not entitled to recover herein.

CONCLUSION

Bearing in mind that this is not the case of one who

is an insurer against damage, we submit that the

evidence is wholly insufficient to render the appellant

liable. The damage itself is not proof of negligence

or breach of contract, but the burden is upon the

appellee to prove, by a clear preponderance of the

evidence, that the appellant was either guilty of negli-

gence in one or more of the respects charged, which

negligence was the proximate cause of the damage to

the ''Guard," or that the appellant breached its con-

tract to furnish the vessel with ample fire protection

while on the dry dock, and that such breach of con-

tract was a proximate cause of the damage complained

of.

In our opinion the relationship existing between the

parties in this case at the time of the fire was not that

of bailor and bailee, and we feel that the trial court

erred in holding that this was a case of bailment, and

in applying the rules of liability applicable to such a

Situation. We insist, moreover, that even if this were

a bailment, the fact that the vessel was returned to the

appellee in a damaged condition would not raise a

presumption of negligence on the part of the appellant,

but that the burden would still be upon the appellee

to prove the allegations of its complaint by a fair pre-
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ponderance of the evidence. This, of course, it made

no effort to do, at least insofar as the question of negli-

gence was concerned, being content to merely rely upon

a prima facie showing.

Appellee does not allege any negligence prior to the

discovery of the fire, and appellant's testimony clearly

indicates that after the blaze was first noticed, every-

thing possible was done to prevent its further spread.

There is absolutely no showing that anything more

could have been done that could reasonably be calcu-

lated to have held the fire in check.

Appellee charges that appellant did not furnish the

vessel with ample fire protection, as required by the

contract. The evidence shows, however, that the pur-

pose of this provision was to give the vessel, when on

the dry dock, protection equivalent to that which she

had while in the water. When on the dock the ''Guard"

did not have the use of its own pump and fire hose,

and to replace this a lengthy piece of hose connected

to a 125-lb. water main, and capable of throwing a

stream from 60 to 125 feet, was furnished to the vessel.

This was regarded by the latter's commanding officer as

being sufficient to protect the boat from fire, but no

effort was made by the members of the crew to use this

equipment when their vessel was threatened. More-

over, the evidence indicates that the vessel would have

suffered the same fate no matter how many protective

devices were supplied to the "Guard'' by the appellant.
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Appellee does not seriously question the sufficiency

of the emergency fire-fighting equipment kept by the

appellant for the protection of its own plant, and in

fact it appears that this was modern and sufficient, and

compared favorably with that of other similar yards in

the locality. There is no suggestion that anything else

should have been furnished, or that any other equip-

ment might have been provided which could have been

used in successfully combatting the fire after its dis-

covery.

We contend that not only has appellee failed to prove

its own case, but that it appears that the damage to the

''Guard'' was occasioned solely by the inattention and

neglect of duty shown by the members of the vessel's

own crew. It is evident that they could very easily

have saved their boat from any damage whatsoever by

merely cutting the lines that held the floating dock

to the wharf, and allowing the wind to drift them

across the waterway to a point of safety. This they

neglected to do for a period of from fifteen to twenty

minutes. Even when they realized that the ''Guard"

was in danger, approximately seven minutes after they

had first gone on the wharf, they took considerable addi-

tional time to carry a small lifeboat out of the path of

the same flames that were even then reaching toward

their vessel.

We feel, therefore, that it is impossible to escape the

conclusion that appellant was not guilty of any negli-

gence or breach of contract in this matter, but that the

proximate cause of the damage to appellee's boat was
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a lack of diligence on the part of the members of its

own crew. We accordingly contend that the judgment

of the United States District Court for the Western

District of Washington, Northern Division, should be

reversed, and that the appellee's action should be dis-

missed.

Respectfully submitted,

Wright, Jones 5? Bronson,

Raymond G. Wright,

H. B. Jones,

Robert E. Bronson,

Story Birdseye,

Attorneys for Appellant.
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STATEMENT OF THE CASE

While the statement of the case as presented in

appellant's brief is subject to no correction, a more

complete statement of the case is deemed essential to

a proper presentation of appellee's argument in sup-

port of the judgment from which appellant prosecutes

this appeal.

On or about the 18th day of November, 1931, ap-

pellee entered into a written contract with the appel-

lant, a corporation operating a dry dock and ship re-

pair business on Lake Union, at Seattle, Washington.

Under the terms of this contract the appellant agreed

to make certain repairs on the United States Coast

Guard Cutter "Guard." (Tr. 14, 76, 77) The con-

tract (Appellee's Exhibit 1) contained the following

provision

:

^^General Conditions. Fire protection. It is

clearly understood that the contractor agrees to

furnish the vessel with ample fire protection dur-

ing the time in dry dock or on the Marine Way."
(tr. 14)

In pursuance to the contract, the appellant placed

the vessel "Guard" on a floating dry dock 32 feet wide

by 70 feet long. (Tr. 47) This floating dry dock was



moored in an open waterway on the south side of a

wharf, which ran in a general easterly and westerly

direction out into Lake Union. This wharf formed the

north side of the waterway referred to, which v/ater-

v/ay was approximately 100 feet wide, being bounded

on the south by a row of piling running parallel to the

wharf. To the north of the dry dock, and located up-

on the wharf against which the dry dock lay, and ex-

tending in an easterly and westerly direction at a dis-

tance of about 80 feet from the southerly side of the

wharf, was an open woodworking shed known as a

joiner shop, which extended parallel to the dry dock

and to a distance of approximately 30 feet beyond its

easterly end. Fifteen feet east of this joiner shop

and on the same wharf was a boiler room with an ap-

proximate dimension of twelve feet by sixteen feet.

This latter building was thus in a northeasterly direc-

tion from the floating dry dock and was approximately

50 feet distant therefrom.

Appellant's plant was equipped with fire-fighting

equipment consisting primarily of a number of chem-

ical fire extinguishers. Three two-and-one-half-gallon

chemical extinguishers separated by twenty-foot inter-



vals were hung upon the southerly side of the posts

separating the south side of the joiner shop and direct-

ly opposite the floating dry dock. (Tr. 54) A fifty-

gallon chemical fire extinguisher was located upon

the northerly side of the joiner shop. (Tr. 54, 69) A

canvas covered two inch fifty foot fire hose and con-

nection was also located upon the north side of the

joiner shed and approximately 125 feet from the ves-

sel ''Giuii'd." (Tr. 70) Extending from the water sys-

tem of appellant's plant to the wharf adjacent to the

dry dock was a one inch water pipe connection to which

a 100 foot one inch hose was attached. (Tr. 34, 54)

The primaiy purpose of this one inch hose was the

washing of the sides of the vessels and ships while in

dry dock, and was not such a hose as ordinarily used

for fire protection. (Tr. 40, 54) The engines of the

''Guard" while undergoing repairs in the dry dock

were dismantled and part of her fire equipment con-

sisting of a one and one-half inch hose and water

pumps were rendered useless. (Tr. 35, 39, 41) The

nozzle of the one inch hose was extended to the "Guard"

for its own protection while on dry dock. (Tr. 34, 35,

40, 43)



On the night of December 29th, and during the

early morning hours of December 30, 1931, the appel-

lant had but one employee, a night watchman, on duty

at its plant. (Tr. 56, 61) The principal duty of this

employee was that of making hourly rounds of appel-

lant's plant and punching the several clocks situated

at various points. (Tr. 61) This operation consumed

approximately fifteen minutes, and appellant's night

watchman spent the remaining forty-five minutes of

each hour in the dock master's office situated approxi-

mately 125 feet from the boiler room. (Tr. 61) At about

the hour of five A.M. on December 30, 1931, a fire was

discovered in the boiler room of appellant's plant

by a man named Gallagher, not an employee of appel-

lant, who lived on a barge moored nearby. (Tr. 61-67)

Gallagher notified appellant's watchman, who was then

in the dock master's office reading a nev/spaper and

who had not made a round of appellant's plant for

approximately forty-five minutes, of the existence of

the fire. Gallagher then telephoned an alarm to the

fire department. (Tr. 61, 65, 67) Upon being notified

of the fire, appellant's night watchman went to the

entrance gate into appellant's plant and opened the
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Usually the first equipment of the fire department

would respond to this location in from three to five

minutes, but on this occasion the equipment did not

arrive for ten or fifteen minutes. (Tr. 61, 62, 63, 68)

At the time of the fire there Vv^ere two members of the

crew quartered on the vessel ''Guard." (Tr. 36, 88, 41,

48) Shortly after the fire broke out in the boiler room

these men v/ere awakened by Gallagher (Tr. 67), and

proceeding from their own vessel to the wharf took

the one inch hose, the nozzle of which had been placed

on the bow of the "Guard" for its own protection,

turned on the water, and attempted to quench the fire

in the boiler room. (Tr. 41, 48, 49) They were unable

to stop the fire in the boiler room, and the fire spread

to the joiner shop in which was stored inflammable

material, and a dingy belonging to the "Guard" was

stored about forty feet from the end of the shop. (Tr.

41, 48, 49, 50, 57) Finding that they were unable to

stop the fire, the two seamen removed the dingy from

the shop and carried it to a place of safety. (Tr. 41, 44,

48) On returning to the "Guard", it was discovered

that the fire had spread to the dry dock, and thereupon
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of a slight wind which had blown the fire to the

''Guard", moved the dry dock south across the water-

way where the blaze on the "Guard" was extinguished.

(Tr. 42, 43, 44, 48, 49) Approximately fifteen or

twenty minutes elapsed between the time the two sea-

men were awakened by the fire and the time the dry

dock was cast adrift from the wharf. (Tr. 43) The

night watchman did not go to the "Guard", nor did he

use the chemical fire extinguishers, or request the two

seamen to use them. (Tr. 41, 42, 62, 63, 64, 69) The

two seamen did not see appellant's watchman or receive

aid from any other person. (Tr. 41, 42) The crew of

the "Guard" had received no instructions with regard

to the use of appellant's fire-fighting equipment. (Tr.

39, 54)

By reason of the fire the vessel "Guard" was badly

scorched, necessitating the replacement of a planking

and the making of other repairs, the expense of which

amounted to the sum of $3,362.00. (Tr. 36, 38) Suit

was instituted by appellee against the appellant to re-

cover the sum of $3,362.00, it being alleged that the

appellant had failed to provide ample fire protection



as required by the contract of November 18, 1931 (Ap-

pellee's Exhibit 1 ) , and further that the appellant was

negligent in permitting the fire to spread from its

plant to the vessel ''Guard." (Tr. 1 to 5)

In its answer appellant admitted the fire and the

damage to the vessel "Guard", but denied negligence

and alleged that it had furnished ample fire protec-

tion in accordance with the terms of the contract, and

as an affirmative defense alleged that the crew of the

''Guard" had ample opportunity to move said boat to

a position of safety and they were guilty of a breach

of duty in failing to do so. (Tr. 5 to 8)

The case was tried by the Court without the inter-

vention of a jury in accordance with the stipulation

between parties. (Tr. 10) Appellant's written motion

for a judgment of dismissal, interposed at the conclu-

sion of all the evidence, was denied. (Tr. 75) Pro-

posed findings of fact and conclusions of law were

submitted by both appellant and appellee. (Tr. 76-83)

Subsequently, the Court made and entered findings of

fact and conclusions of law in the case. (Tr. 13, 18)

Appellant excepted to a number of these findings and

conclusions, as well as to the failure of the Court to



make and enter several of the findings of fact which

it had proposed. (Tr. 83, 90) The Court failed to

make further findings of fact and conclusions of law.

(Tr. 90) Appellant excepted to the Court's rulings.

(Tr. 90) All of appellant's exceptions were allowed

by the Court. (Tr. 90)

The Court entered judgment in favor of appellee

and against appellant in the sum of $3,362.00, to-

gether with interest thereon at legal rate, from March

12th, 1932, plus the legal costs. (Tr. 19-20)

This is an appeal from that judgment of the Uni-

ted States District Court for the Western District of

Washington, Northern Division, entered upon the 12th

day of June, 1934, by the Honorable Jeremiah Neterer,

Judge.

ASSIGNMENTS OF ERROR

The assignments or specifications of error set

forth in appellant's brief are all predicated upon cer-

tain findings of fact made and entered by the Court,

and its refusal and failure to make and enter various

findings of fact proposed by appellant. The assign-

ments under which it is contended that the Court erred
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are assembled under four main headings as follows:

I. In holding that the relation existing between

appellee and appellant at the time of the fire was that

of bailor and bailee.

II. In holding that the appellant did not exercise

ordinary care in protecting the "Guard" after the fire

was discovered.

III. In holding that the appellant did not furnish

the '"Guard" with the fire protection called for by the

contract.

IV. In failing to hold that the crew of the

"Guard" breached their duty to protect their vessel.

Each of the foregoing main categories into which

appellant has segregated its assignments of error will

be taken up in this brief in the order in which they are

set forth, except those assignments under the main

headings numbered II and III, which will be considered

together under the heading, "Apellant failed to furnish

the "Guard" ample fire protection in accordance with

the contract and was guilty of negligence."
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ARGUMENT

1. RELATION OF BAILOR AND BAILEE EX-

ISTED BETWEEN APPELLANT AND AP-

PELLEE, AND THE BURDEN OF PROOF

WAS ON APPELLANT TO SHOW IT EX-

ERCISED ORDINARY CARE.

It is contended by appellant that the Court's find-

ing "that the relation between plaintiff and defendant

was that of bailor and bailee under bailment to the

mutual benefit of both parties" (finding of fact num-

ber three, Tr. page 18), constituted error by reason of

the fact that exclusive possession of the vessel "Guard"

had not been delivered by appellee to the control and

custody of the appellant. The evidence relied upon in

appellant's crew remained on board the "Guard" while

in dry dock during the daytime engaged in routine ac-

tivities, while two members of its crew remained on

board the vessel at night. It is further urged that even

though a bailment existed between the parties, there

was no presumption of negligence on the part of the

appellant for the following reasons.
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1. The showing that the damage occurred by

fire overcomes any presumption of negligence, and the

burden of going forward with the proof of actual neg-

ligence remains with the plaintiff.

2. The complaint pleads certain specific and

definite acts of negligence, and in such a case the bur-

den is on the plaintiff to establish the same without the

aid of any presumption.

The Circuit Court of Appeals for the Second Cir-

cuit, in the case of Pan-American Petroleum T. Co. vs.

Robbins D. & R. Co., (1922) 281 Fed. 97, were con-

fronted with similar questions. This was a libel based

on a breach of contract and alleged negligence of the

respondent dry dock company in failing to make cer-

tain repairs on the steamer George E. Paddleford in

a careful and workmanlike manner. Shortly after the

vessel left the respondent's dry dock, and while she

was turning in the Erie Basin, it was found that her

engine telegraph system, which had been the subject

of the repairs, was defective. The action was insti-

tuted to recover damages the vessel was forced to pay

to another vessel with which it had come into collision
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as a result of the defective telegraph. The appellate

court reversed the lower court's findings that the neg-

ligence alleged in the libel had not been proven.

1. With reference to the argument advanced by

respondent Dry Dock Company that it did not have ex-

clusive possession of the vessel because several of the

libelant's officers remained on the ship while under-

going repairs, the Court said:

"The respondent urged below and in this

court that it v/as not called upon to explain the
condition of the telegraph, because it did not have
exclusive possession, inasmuch as during the time
the ship was being repaired some of the officers

were on board the boat. * * * It will be admitted
that the rule which raises a presumption of neglig-

ence in the bailee, where goods are delivered in

good condition and are returned in bad condition,

does not apply if the possession of the bailee has
not been exclusive of the bailor. * * *But it is to

be observed that the bailment in this case was that

. classed as ^Locatio Operis Faciendi' ; there being
work and labor to be performed on the thing de-

livered. * * *It needs no citation of authorities to

establish the elementary principle that where skill

is required in performing the bailee's undertaking
as in the case of the work to be done on the elec-

trical apparatus of this steamship, the bailee must
be understood to use a degree of skill adequate to

the performance of his undertaking."
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2. It was likewise urged that as in the case at

bar, no negligence was proven. The Court held that

in a tort action based wholly upon negligence, the bur-

den was upon the libelant to prove negligence, but this

was not so in contract, the rule being stated as fol-

lows:

"It is true that the libel in the case now before

us asserts negligence and the answer denies that

negligence existed, and the District Judge has held

that the respondent's negligence has not been prov-

en. * * *But we do not base the decision of this

case on the ground of the respondent's negligence.

It is necessary to keep in mind, what the Court
below failed to note, that this suit is brought on
contract; that it is alleged that libelant delivered

the ship into the respondent's possession under an
agreement that it would execute certain work.
* * *The burden was on the libelant to prove the

contract, and that at the time the respondent de-

livered back the ship the telegraph was not pro-

perly adjusted and in good working condition.

This burden was sustained. The presumption then

arose that the respondent had not performed its

contract, and was responsible for the condition in

which the telegraph then was. The burden then

rested on the defendant to overcome this presump-
tion, and to establish by a preponderance of the evi-

dence that it had fully performed its agreement,
>>

In the case of International M. M. S. S. Co. vs.
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y. W. & A. Fletcher Co., (CCA. 2nd) 1924, 296 Fed.

855, the facts were quite analagous to the facts in the

instant case. The libellant Steamship Company com-

menced an action in tort against respondent dry dock

company to recover for damages sustained by the S. S.

St. Louis while undergoing repairs in dry dock by

support of this contention is the fact that a portion of

reason of fire. It was alleged that the respondent dry

dock company was negligent in using an open flame

blow torch near highly inflammable paint remover

which was being used to remove the paint on the grand

stairway of the S. S. St. Louis. The evidence revealed

that employees of libelant were doing other work on

the vessel, but that the fire originated in a portion of

the ship under respondent's control. The lower court's

judgment in favor of libelant was sustained, and in

holding that there was a presumption of negligence,

"the Court stated

:

"The contract for reconditioning the S. S. St.

Louis and other vessels belonging to libelant was
one of bailment * * * and respondents, the bailees,

were to do the work with their own servants at

their own yard. That contemporaneously the

libelants were to do and were doing other work is
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immaterial. The portion of the ship where fire

broke out was wholly under respondents' control."

"Undoubtedly the general rule is that negli-

gence is never presumed, and he that alleges it

must prove the same; yet where one receives a
chattel in certain condition, and redelivers it with
marks of injury that only culpable negligence

would probably cause, *it is the bailee who should

open his mouth and make explanation to relieve

himself;' and certainly slight evidence under such
circumstances will shift the burden of evidence."

It will be noted in the foregoing cases that al-

though specific acts of negligence are alleged in the

libel, the Court held this to be a case of bailment, and

the libelant by showing that its vessel was returned to

it in a damaged condition threw the burden of proof

on respondent to show that it exercised ordinary care.

Again in the case of Newport News Shipbuilding

and Dry Dock Co. vs. United States, 1929, (CCA.

4th) 34 Fed. (2d) 100, where a shipyard company

was held liable on the ground of negligence for a fire

occurring on the S. S. America which was being re-

Jjaired at its yard, it was held that the fact that a

considerable part of the crew of the ship remained

aboard did not effect the question of liability unless
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the fire occurred in the part of the ship which they oc-

cupied. Quoting from the Court's opinion:

"The ship had been delivered to the shipyard,
and at the time of the fii'e was lying moored at the

shipyard's dock. The fire broke out in a state-

room where only employees of the shipyard were
present. The admitted circumstances are such as

to place upon the shipyard the burden of proving
absence of negligence on its part or the part of its

employees. No attempt was made to assume this

burden, and on this theory the United States is

undoubtedly entitled to recovei'. A prima facie

case of negligence was undoubtedly made out."

The Court further held that even though negli-

gence had not been proven by the shipowner, the ship-

yard's failure to comply with the contract respecting

fire protection had been shown and would have rend-

ered it liable. The shipyard on either theoiy would

have been responsible for the loss. This was also a

case where specific acts of negligence were set forth

in the libel, yet the Court held that the relationship

was one of bailment and the shipyard had the burden

of proving the absence of negligence.

In the case of Car^-Davis Tug & Barge Co. vs.

Fox, 1927 (CCA. 9th) 22 Fed. (2d) 64, which also
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came up on appeal from the District Court of the Uni-

ted States for the Northern Division of the Western

District of Washington, a repairman was working on

a tugboat which was in use by the owner during a por-

tion of the time, and the court below found that the

cause of fire was "from some condition or substance or

material from a creation or contact while the tug was

in the exclusive control of the owner, and that no

agency of the contractors in any way contributed to the

fire." The appellate court declined to overrule the find-

ing of fact of the court below, although it recognized

the usual rule applicable to bailees having exclusive

possession.

The Circuit Court of Appeals for the Fourth Cir-

cuit, in the case of Thompsoii vs. Chance Marine Const.

Co., 1930 45 Fed. (2d) 584, recognizes the same rule

laid down in the foregoing decisions. This was a libel

brought to recover damages for the loss by fire of a

small gas boat while undergoing repairs. The lower

court found that the construction company had proven

the absence of any negligence on its part or the part of

its employees in causing the fire, and dismissed the

libel. The appellate court refused to disturb the find-
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ing of the lower court and affirmed the judgment.

A. Cases cited by Appellant may be readily dis-

tinguished.

In The Kennebec, (CCA. 4) 258 Fed. 222, the

ship owner sued the dry dock company for failure to

furnish steam to a vessel as a result of which certain

water pipes froze and bursted. The following language

clearly distinguishes this case.

"It thus appears that whatever request for

heat may have been made the dock company at once

refused, and the captain without protest took

measures accordingly. If, therefore, the dock

company was under any obligation it was an ob-

ligation, not of contract, but imposed by law be-

cause of the relationship of the parties."

The Court further held that the work of the ap-

pelee was confined to the exterior of the hull and had

nothing to do with any other part of the vessel.

"The captain continued in command, and he

and the crew stayed on board. In every substan-

tial sense the ship remained in the control of her

master, and the dock company certainly did noth-

ing to interfere with that control, or to prevent

him from doing whatever he thought necessary to

protect the machinery of the vessel."
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In Boc vs. Hodgson Graham, Co., 1918, 108 Wash.

669, 175 Pac. 310, the bailor's brother-in-law, the for-

mer navigator of the vessel, by agreement, was aboard

the ship during her use by bailee, and on conflicting-

testimony the Court found that he was in charge of her

operations, and that the fault, if any, was his.

The true rule of bailment as applicable to the case

at bar, is expressed in the shipyard cases referred to

above and is recognized by the Supreme Court of Wash-

ington in the case of Burley vs. Hurley-Mason, 1920,

111 Wash. 415, 191 Pac. 630. Here one using a scow-

received in good condition, and returned in bad condi-

tion, was held liable on the ground that the presump-

tion arising from the fact of injury was not overcome

by the evidence. The Court in expressing the correct

rule said:

''Before taking up the consideration of the

questions of fact, two rules of law should be stated,

the first of which is that the appellant did not be-

come liable as an insurer for any damage that the

scow might sustain while in its possession but only

for the failure to exercise ordinary care * * *. The
other rule is that, in cases where property is de-

livered to the bailee in good condition and returned
damaged, a presumption arises of negligence on
the part of the bailee and casts upon him the
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burden of showing the exercise of ordinary care."

The case of McDonald vs. Perkins, 1925, 133

Wash. 622, 234 Pac. 456, 40 A.L.R. 859, cited by ap-

pellant, recognizes the usual rule.

Appellant cites the cases of Ex Parte Mobile Light

& R. R. Co., 1924, 211 Ala. 525, 101 So. 177, 34 A. L.

R. 921, Broaddus vs. CoTtimercial National Bank, 1925,

113 Okla. 10, 237 Pac. 583, 42 A.L.R. 1331, and Kee

vs. Bethurum, 1930, 146 Okla. 237, 293 Pac. 1084, in

support of its contention that in the instant case there

was no relationship of bailor and bailee. The first

case involves the relationship existing between an au-

tomobile owner and the operator of a parking lot, while

the two last cases cited present that relationship ex-

isting between landlord and tenant. But in the pres-

ent case, the vessel "Guard" had been delivered to the

appellant's shipyard for repairs, and the relationship

existing has been classed by the foregoing shipyard

cases as a ^^locatio opeins faciendV bailment, thus there

is no analogy between the cited cases and this case.

Colbum vs. Washington State Art Ass'n., 1914,

80 Wash. 662, 141 Pac. 1153, L.R.A. 1915 A, 594,
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Bitrke vs. Bremerton, 1925, 137 Wash. 119, 241 Pac.

678, and Southern R. R. vs. Prescott, 1916, 240 U. S.

632, 60 L. Ed. 836, 36 Sup. Ct. Rep. 469, are cited in

support of the rule that where the bailee has fixed the

cause of the damage which is not ordinarily or neces-

sarily attributable to his negligence, that the burden

of going on with the evidence then shifts to the bailor

to prove actual negligence. This, however, is not the

rule in shipyard cases as may be seen from the decision

in Newport News vs. U. S., 34 Fed. (2d) 100, supra,

which distinguishes Southern R. R. Co. vs. Prescott,

in the following language:

''The cases cited in respondent's note—like

Southern Railway Co. vs. Prescott, 240 U. S. 632,

36 S. Ct. 469, 60 L. Ed. 836—are not, in my opin-

ion, in point, for in all such cases the bailee was a
mere custodian, whereas in the cases from which
I have quoted, as in this case, the bailment was that

known as locatio operis faciemlL*
*

'' (Italics ours)

Appellant urges that having pleaded specific acts

of negligence, appellee cannot rely upon presumptions.

In the first two cases cited on pages 24 and 25 of ap-

pellant's brief, the Court again refers to the line of

cases distinguished in the Newport News case where

the bailee is merely a custodian.
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In the Delaware case and the Glacier Fish case

cited on the same two pages, the court likewise empha-

sizes the fact that ii a plaintiff relies upon negligence

he must prove it, which is obvious. As has been pre-

viously noted in the shipyard cases, although specific

negligence was alleged, the presumption was neverthe-

less indulged in.

It is submitted that from the evidence in this case

and the decisions cited, the lower court committed no

error in finding that the relationship between appellant

and appellee was one of bailment. The appellee hav-

ing delivered the vessel "Guard" to appellant's plant for

repairs, the bailment created was one classified as lo-

catio operis facieiidi. Although two members of the

crew of the ''Guard" were on board the vessel at the

time of the fire, no contention has been made that it

had its origin in a place under the control of the ap-

pellee or its employees. It is undisputed that the fire

which caused the damage originated in the boiler room

of appellant's plant, spread to its joiner plant, and then

to the vessel "Guard." Under these circumstances,

upon a showing of the appellee of the return of the

vessel "Guard" in a damaged condition, the onus was
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upon the appellant to prove the damage was not oc-

casioned by its negligence. Appellant failed to meet

the prima facie case so established.

II. APPELLANT FAILED TO FURNISH
THE ''GUARD" AMPLE FIRE PRO-

TECTION IN ACCORDANCE WITH
THE CONTRACT, AND WAS GUILTY
OF NEGLIGENCE.

On page 27 of its brief, appellant comments that

it is not suggested that appellant did anything which

caused the fire to spread. That is not the point here

involved. The contract between the parties specifically

provided

:

''GENERAL CONDITIONS * * * Fire Pro-
tection—It is clearly understood that the contrac-

tor agrees to furnish the vessel with ample fire

protection during the time in dry dock or on the

marine way."

The vessel was in dry dock. That ample fire pro-

tection was not furnished is clearly evidenced by the

fact that the vessel was damaged by fire.

On page 28 appellant comments that the only man

on duty was the night watchman, Clark. The plant
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was a sizeable one and ample fire protection vvould cer-

tainly include the employment of more than one watch-

man, especially when ships were in appellant's dry

dock. The testimony clearly shows that this watch-

man's duties were such that he could render no as-

sistance whatsoever to the vessel in question, nor is

there any proof that he or anyone else pointed out to

the two members of the crew aboard the "Guard" the

location of any of the much emphasized fire apparatus.

The only piece of fire apparatus used was that used

by the two volunteer members of the ship's crew and

consisted of a small hose primarily kept to hose down

the hulls of ships as they were withdrawn from the

vs^ater. There was no protection other than this piece

of apparatus which eloquently proved its inadequacy.

The lower court found that the plant was equipped

with fire apparatus sufficient for its own protection,

but there was no fire protection afforded for the pro-

tection of the vessel on the dry dock, either by water

supply or chemical apparatus. (Tr. 17, 18) Appel-

lant urges that as the hose used by the two employees

of the ''Guard" was approximately the same size as

their own hose aboard the ship that this was all that
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was required by the contract. The fallacy of this is

quite obvious. Where a vessel is in the water with en-

gines capable of use, she can readily withdraw from

a burning dock or other structure, and her fire appara-

tus is merely designed to protect her from fires within.

However, when the ship is out of water, entirely help-

less, not only has the vessel need of protection from

some fire aboard ship, but from the added hazard of

ships in the near vicinity and a dry dock where the

work is of such a character as to be a constant fire

menace. It was under these circumstances that the

contract required "ample fire protection" while the

''Guard" was helpless, and it is obvious that ample fire

protection consisted of something more than a one

inch hose hanging over the rail of the ship with no one

to operate it.

Counsel for appellant call attention to the fire

buckets, fire hose and sand boxes, scoops and portable

fire extinguishers required by regulations to be kept

aboard a Coast Guard vessel. By the time the fire had

reached the "Guard" these would be, of course, utterly

useless, as they are merely emergency devices and the

fire hose aboard ship was never capable of use as the
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ship had no power. The one inch hose extending from

appellant's wharf to the "Guard", as indicated by the

testimony of Mr. Snydow (page 35 of the brief, Tr.

40), was merely a precaution to take care of a fire

arising on the vessel, and for that purpose it might be

sufficient in view of the limited area. Under no con-

ceivable theory could it be considered adequate to pro-

tect against a dock fire.

It is urged that the two men aboard the ''Guard,"

who were in fact volunteers as far as this work was

concerned, did not do all that they should have done.

This is answered by a specific finding of the lower

court in the following language:

"The seamen acted with all diligence and as
reasonably prudent persons would under the cir-

cumstances, in the protection of their vessel." (Tr.

17, 18)

Counsel, on page 36 of his brief, appears to consider

there was an obligation upon the ship's crew to have

used the fire extinguishers. "Ample fire protection"

includes not only the equipment, but likewise the men

to use the same.

Counsel urges the tardy arrival of the City Fire
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Department. This has no bearing where a positive

contract to protect the vessel is concerned.

Counsel's repeated description of the various fire

apparatus is of no moment, as none of it was used, nor

was any of it capable of being used as there was no

one present to use it.

On page 31 of its brief, appellant says:

"We submit, therefore, that there is absolutely

no evidence of negligence on the part of the watch-
man, the only employee of the appellant who was in

the plant."

The evidence discloses that at the time of the fire,

the watchman was in the dockmaster's office, which

was approximately 125 feet from appellant's boiler

room, reading a newspaper, and that he had been there

for a period of 45 minutes after making the last round

of appellant's plant. Tr. 61, 67) This employee of

appellant knew nothing of the fire until it had gained

some headway, and then he was informed of its exist-

ence by an outsider. (Tr. 61, 67) According to his

own testimony, he opened the gates of appellant's yard

so that the fire department might enter and then made

some unsuccessful attempt to use a two inch canvas
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covered fire hose, but he made no effort v/hatever to

aid the two men on the ''Guard," nor did he go near

that vessel. (Tr. 61-65) The outsider who had notified

the watchman of the existence of the fire, telephoned

the fire department and aroused the two men stationed

on the ''Guard." (Tr. 67)

Assuming, however, that appellant's statement

that there was no negligence on the part of its watch-

man is correct, the negligence goes directly back to the

owner in the following respects am.ong others

:

1. The number of watchmen was ridiculously in-

adequate.

2. The fire apparatus was incapable of being
used as theie v/as no crew to use it.

3. Location and method of use of this fire ap-
paratus v/as never pointed out or explained ro

the ship's crew if they were to be relied on fui-

its use.

4. If the watchman was not negligent as appel-

lant urges, then the dockmaster's office, where
he was stationed for forty-five minutes of each
hour between hourly rounds of appellant's

plant, was too far away to be of any practical

use for one performing his duties.

We contend, therefore, that appellant failed to

furnish the vessel "Guard" ample fire protection while
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in dry dock in accordance with the terms of the con-

tract, and that the appellant or its employees were

![iuilty of negligency in permitting the fire to spread to

the ''Guard."

III. THERE WAS NO FAILURE OF THE
CREW TO PROTECT THEIR VESSEL.

It is urged by appellant that the Coast Guard regu-

lations placed the crew of the ''Guard" under the duty

of expending greater effort in the protection of their

vessel. These regulations obviously refer to the duties

of the crew while the vessel is in commission. Here

the vessel was wholly out of commission, in the hands

of a dry dock company which had agreed to furnish

"ample fire protection." They were awakened and, as

found by the court, did all they could to save the vessel,

and did succeed in preventing any very serious loss.

At the trial, and at the conclusion of the govern-

ment's case, the appellant moved for a dismissal, bas-

ing a portion of its motion on the alleged failure of the

crew in exercising due care in the protection of their

vessel. (Tr. 51) The lower court, who had the oppor-

tunity of seeing the witnesses, hearing their testimony
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and judging their credibility, in overruling the motion,

commented on the course of conduct of the two mem-

bers of the crew of the ''Guard" as follows:

''Upon that phase oi the question, i must say:
I do not think your position is well taken. 1 think,
so far as a reasonable conduct on the part oi these
seamen, they showed about as contiguous conauct
as could possibly be conceived, i hey seemed to act
111 a rightful sort of way, just what reasonable men
would be presumed to do. The first thing they aid
was to fix this hose and they triea to put the ure
out, and when they saw they could not do that,

—

there was macerial on the dock, and if thei'e was
any wind it was away from the "Guard", and they
could reasonably conceive the idea that this was
the thing that was in danger, and that was the
first thing they did. I think they did exactly the
same thing that an ordinarily intelligent person
would do, and they came back and got the row boat.

I think, as far as these seamen are concerned, they
exercised more consecutively reasonable steps than
is usually developed, and 1 think they showed a

splendid presence of mind. * * * (Tr. 51, 52)

Certainly, it comes with ill grace from the appel-

lant now to criticize the extent of their activities and

the efforts which they voluntarily contributed when

they found the shipyard had entirely fallen down on its

agreement.
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The criticisms in the brief are obviously without

merit, first, because the actions of the crew represented

their best judgment under emergency conditions when

the courts are notoriously lenient in excusing an act

done in extremis ; and, second, it is pure hypothesis to

conjecture what would and what would not have been

the wisest program under the circumstances. The good

faith of the two men is certainly not questioned. Third,

the sole employee of the dry dock company issued no

orders and offered no suggestions. After all, it was

primarily the dry dock company which should have

taken the initiative.

In view of the foregoing, it is urged that the crew

of the "Guard" acted as reasonable and prudent men

under the circumstances in the protection of their ves-

sel.

CONCLUSION

All of the assignments of error interposed by ap-

pellant are predicated upon certain findings of fact

made and entered by the lower court and that court's
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refusal to enter various findings proposed by appel-

lant. The determination of this appeal depends almost

entirely on whether the evidence in the case supports

the Courtis findings. The rule is well established that

an appellate court will not disturb findings of fact

based on conflicting testimony unless clearly shown to

be against the weight of the evidence. In the case of

Thompson vs. Chance Marine Const. Co., 45 Fed. (2d)

584, supra, the Court, in sustaining the lower court's

findings, said:

'This court has repeatedly held that a find-

ing of the trial judge, who had the opportunity of

seeing the witnesses, hearing their story, judging
their appearance, manner, and credibility, on
questions of fact, is entitled to great weight, and
will not be set aside, unless clearly wrong. Lewis
V. Jones (CCA.) 27 Fed. (2d) 72; The Hugoton:
Malstron Co. v. Atlantic Transport Co., (CCA.)
37 Fed. (2d) 570. We know of no federal decision

to the contrary opinion on this point. Here the

judge was in our opinion clearly right in the con-

clusion reached by him upon the testimony."

Again the Circuit Court of Appeals for the Ninth Cir-

cuit in the case of Cary-Davis Tug & Barge Co. vs. Fox,

22 Fed. (2d) 64, supra, a shipyard case in which the

lower court's findings of fact were upheld, stated:
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"The question involved is largely one of fact.

The case was heard on testimony taken in open
court, and is therefore controlled by the familial*

rule that findings of fact based on conflicting testi-

mony will not be disturbed, unless clearly shown
to be against the weight of the evidence. * * *

There may be other circumstances in the case, but

the foregoing is in substance the material testi-

mony upon which the findings of the court below

were based, and from a careful review of the testi-

mony we are unable to say that the findings are

contrary to the great weight of the evidence, or

indeed that they are against the weight of the evi-

dence at all."

An examination of the evidence in this case as con-

tained in the Bill of Exceptions (Tr. 32 to 74) will dis-

close that the court's findings of fact that

1. A bailment existed between the parties;

2. Appellant was negligent in protecting the

''Guard" after the fire was discovered;

3. Appellant failed to furnish the "Guard" with

ample fire protection called for by the con-

tract; and

4. The crew of the "Guard" did not breach their

duty in protecting their vessel,

were overwhelmingly supported by the testimony.
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We, therefore, respectfully submit that the Court

committed no error, and that the judgment of the

United States District Court for the Western District

of Washington, Northern Division, should be affirmed.

Respectfully submitted^

J. Charles Dennis,
United States Attorney

John Ambler,
Assistant United States

Attorney

Owen P. Hughes,
Assistant United States

Attorney.
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UNITED STATES

CIRCUIT COURT OFAPPEALS
Ninth Circuit

Lake Union Dry Dock ^ Machine
Works, a corporation,

Appellant.
I

vs. ; No. 7569

United States of America,
Appellee.

PETITION FOR REHEARING

Comes now the appellant. Lake Union Dry Dock £?

Machine Works, a corporation, and respectfully peti-

tions this Court for a rehearing in the above-entitled

matter upon the ground that substantial errors have

been made in the decision heretofore entered by this

Honorable Court on the fourth day of November, 1935,

to the manifest prejudice of appellant herein, said errors

being as follows:



NO BURDEN ON APPELLANT TO SHOW DUE CARE

The substance of this Court's decision is that ''the

burden of showing due care rested upon the bailee" and

that the appellant did not sustain this burden. We sub'

mit that in so holding this Court overlooked the prin'

ciple that the law of the State wherein the contract to

repair was made and performed should govern, and

further that this Court erred in following a rule ap'

plicable only to that class of bailments known as "loc^'

tio peris faciendiJ'

The record indicates that at the time of the fire the

"Guard" was in appellant's yard in Seattle under a con-

tract to repair, the latter having been executed in the

same city. Consequently any controversy between the

parties is governed by the law of the State of Wash-

ington.

Security Mortgage Co. v. Powers, 278 U. S. 149,

49 Sup. Ct. Rep. 84, 73 L. Ed. 236;

'Mutual Life Insurance Co. v. Cohen, 179 U. S.

262, 21 Sup. Ct. Rep. 106, 45 L. Ed. 181;

Coghlan V. S. Carolina R. Co., 142 U. S. 101, 12

Sup. Ct. Rep. 150, 35 L. Ed. 951;

Scudder v. Union l^ational Ban\, 91 U. S. 406,

23 L. Ed. 245;

Conner v. Elliott, 18 How. 591, 15 L. Ed. 497.

In support of its statement of the rule of law applied

to this case, this Court cites several Federal cases (none

of which involve the law of the State of Washington)

and one decision of the Supreme Court of this State,

namely, McDonald v. PerXins, 133 Wash. 622, 234 Pac.

456. The latter, however, clearly indicates that the
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principle adopted by this Court is not the law of the

State of Washington. On page 635, (Pacific Reporter,

p. 461) the rule followed in this jurisdiction is stated as

follows:

'' The ordinary rule established by numerous

authorities is, that when the plaintiff has proved

the deposit of his goods, and a failure of the dc'

fendant to produce the same on demand, he has es'

tablished a prima facie case, and the defendant

must excuse his failure to produce, by bringing

himself within one of the recognized exceptions.'

Loc\wood V. Ivlanhattan Storage & Warehouse

Co., 28 App. Div. 68, 50 N. Y. Supp. 954. The

recognized exceptions are loss of the goods b}' fire,

loss by theft, loss by leakage, or loss by the act of

God.'' (Italics ours.)

The most recent Washington case on this point is

Bir\ V. City of Bremerton, 137 Wash. 119, 241 Pac.

678, wherein it is said:

''The law, with reference to the liability of ware

housemen is well settled. A warehouseman is

bound to exercise ordinary diligence only. Colburn

V. Wash. State Art Assn, 80 Wash. 662, 141 Pac.

1153, L.R.A. 191 5'A 594. When, however, it is

shown that the loss is occasioned by larceny, burg-

lary, fire, or other cause which of themselves do not

point to negligence on the part of the bailee, the

bailee has then met the prima facie case made

against him by his failure to return the goods, and

the burden of proof as to negligence then rests upon



the plaintiff as in any other case of alleged negli'

gence.'' (Italics ours.)

Also see:

Colhurn v. Wash. State Art Assn, 80 Wash.

662, 141 Pac. 1153, L.R.A. 191 5'A 594;

Firestone Tire & Rubber Co. v. Pacific Trans.

Co., 120 Wash. 665, 208 Pac. 55, 26 A.L.R.

217;

Harland v. Pe Ell State Ban\, 122 Wash. 289,

210 Pac. 681.

There is nothing in any of these cases to indicate that

the rule should only be applied ''in the absence of cir'

cumstances permitting the inference of lack of reason'

able precautions.'' In this jurisdiction the law is not

thus qualified.

Moreover, the principle established by the Federal

cases cited by this Court is inapplicable to the case at

bar. Each of these decisions involved damages to a ves-

sel resulting from wor\ done upon the boat itself. The

first case referred to concerned a loss occasioned by a

faulty telegraph system just repaired by the defendant.

The remaining three involved fire losses and in each in-

stance the fire was shown to have originated aboard ship

at points where the respective defendants had been do-

ing wor}{. As is pointed out in these cases, the bailments

involved were those classed as locatw operis faciendi—
there being work and labor to be performed on the thing

delivered—and the Courts have held that under such

circumstances the duty of explaining damage arising out

of the performance of work is upon the party doing it.



The case at bar, however, does not present this situa'

tion. The fire did not originate on the vessel, but

started in a boiler room on the wharf some distance

away. The "Guard'' would have been damaged even

if she had been merely moored or stored in the yard;

the repairs being made on her had nothing whatsoever

to do with the loss. Consequently the case should be

determined under the rules of law applicable to the

ordinary warehouseman and the principles governing

bailments locatio operis faciendi are inapplicable.

This distinction is pointed out by the Circuit Court

of Appeals for the Fourth Circuit, in l^ewport l<[ews

Shipbuilding & Drydoc\ Co. v. United States of Amex'
ica, 34 Fed. (2d) 100 (the faulty telegraph system

case) where it is said:

"The cases cited in respondent's note— like

Southern R)'. Co. v. Prescott, 240 U. S. 632, 36

Sup. Ct. Rep. 469, 60 L. Ed. 836—are not, in my
opinion, in point, for in all such cases the bailee

was a mere custodian, whereas in the cases from

which I have quoted, as in this case, the bail'

ment was that known as locatio operis faciendi.''

We submit, therefore, that both the District Court

and this Court erred in holding that the appellant was

under the duty of showing the exercise of due ca^-e.

We contend that when we established that the loss

was due to fire, the burden of proving negligence rested

upon the appellee.

APPELLEE FAILED IN DUTY TO MITIGATE DAMAGES
We respectfully point out that in affirming the lower

Court, this Tribunal overlooked the rule of law re'



quiring a party to make a reasonable effort to mitigate

or limit his damages. It is well settled that there can

be no recovery for losses which might have been pre

vented by reasonable efforts on the part of the person

injured.

Chesapeake & O. R. Co. v. Kelly, 244 U. S. 31,

37 S. Ct. Rep. 487, 61 L. Ed. 970;

United States v. United States Fidelity & Guar-

anty Co., 236 U. S. 512, 35 S. Ct. Rep. 298,

59 L. Ed. 696;

Warren v. Stoddart, 105 U. S. 224, 26 L. Ed.

1117;

The Baltimore, 8 Wall. 377, 19 L. Ed. 463;

United States v. Smith, 94 U. S. 214, 24 L. Ed.

115.

This Court points out in its decision that the dock

supporting the "Guard" could easily have been cast

loose from the wharf, and that the wind would have

carried it out of the reach of the flames. It appears,

however, that the two men stationed on the ''Guard"

did not resort to this obvious and simple method of

protecting their boat, but rather that they devoted

fifteen or twenty minutes to a fruitless attempt to ex-

tinguish the fire on the wharf and in saving their

dinghy.

Their effort to fight the blaze was obviously a waste

of time, in view of the fact that when they arrived on

the scene it filled the interior of the boiler room, and

had broken through the sides and roof. At that time

flames were jumping twenty feet into the air. (Tr. p.



42.) Even when they saw the futility of this work and

realized the danger to the "Guard" (Tr. p. 44) they

decided to first attempt to save the dinghy. The lat-

ter was in the yard under the same circum^stances as

was the larger vessel, and the duties of the appellant

as to protection were the same in each instance. Not'

withstanding this, however, valuable time was wasted

in saving the dinghy, while the ''Guard," a large and

expensive boat, was left exposed and in close proximity

to the fire.

The crew of the ''Guard" was under a legal duty to

make a reasonable effort to minimize appellee's loss,

yet they deliberately delayed in casting the dock adrift

until they had saved the dinghy, a small rowboat of

comparatively little value. In the meantime the

"Guard," worth probably a thousand times as much as

the latter, was damaged to the extent of $3362.00. Cer-

tainly the crew did not act as reasonable men would

have acted under the same or similar circumstances.

We contend, therefore, that it is evident that ap-

pellee's loss could have been entirely prevented had its

men performed their legal duty, and that consequently

appellant cannot be held responsible for the damage

resulting from a breach of that duty.

Wherefore, it is respectfully submitted that the de-

cision of the lower Court should have been reversed,

and appellant respectfully prays that this petition for a

rehearing herein be granted, that the decision of this

Court entered on the 4th day of November, 1935, be
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set aside, and that a mandate be returned to the lower

Court directing the reversal of the decree of said lower

Court.

Respectfully,

Raymond G. Wright,

H. B. Jones,

Robert E. Bronson,

Story Birdseye,

Attorneys for Appellant.
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Story Birdseye.
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2 Wise Manufacturing Company

In the Southern Division of the United States

District Court, for the Northern District of

California, Second Division Thereof.

No. 23,049-S

In the Matter of

WISE MANUFACTURING COM-
PANY (a corporation),

Respondent.

INVOLUNTARY PETITION IN
BANKRUPTCY.

The petition of E. W. Olin, Ralph Sites and

Berkeley Pattern Works, respectfully show:

I.

That your petitioners are resident of the South-

ern Division of the United States District Court,

for the Northern District of California.

II.

That the Wise Manufacturing Company, a cor-

poration, respondent herein, at all times herein

mentioned was, and now is a corporation, duly or-

ganized under the laws of the State of California,

authorized to do business within the State of Cali-

fornia, with its principal place of business in the

City of Berkeley, County of Alameda, State of

California, and its business is that of manufac-

turing, selling and distributing tools, dies, equip-

ment and patented articles.
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III.

That said respondent owes debts in excess of

the amount of $10,000.00 and is now insolvent;

that said respondent is not a wage earner, nor a

person engaged in farming or the tillage of the

soil, and is not a municifjal railroad, or an insur-

ance, or banking corporation.

IV.

That your petitioners are creditors of said re-

spondent, having provable claims, amountmg in the

aggregate in excess of [1]* any security held by

them, to the sum of $500.00 and over; that the

nature and amounts of your petitioners' claims are

as follows:

That your petitioner E. W. Olin has a claim

against the said respondent in the sum of $239.34,

the same being for the balance due and owing upon
a judgment rendered against the said respondent.

That your petitioner Ralph Sites has a claim

against said respondent in the total sum of $1029.96

of which $450.00 is for the balance due and owing

upon a promissory note made by said respondent

in favor of your petitioner Ralph Sites; of which

$483.96 is for the balance due and owing upon a

judgment rendered against said res])ondeiit ; and,

of which $96.00 is for work and lal)()r done and

performed for and at the request of tlie said re-

spondent.

"Page nunibfriDp appc;irinf; a( (he foot of page of initrinil ccit ilU'd

Transcript of Record.
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That your petitioner the Berkeley Pattern Works
has a claim against the said respondent in the sum

of $183.50, the same being for work and labor

done and for goods sold and delivered for and at

the request of the said respondent.

V.

That said respondent is insolvent and within

four months next preceding the date of this peti-

tion said respondent committed the following acts

of bankruptcy:

(a) Said respondent has permitted the sale of

certain of its tools and equipment to persons at

this time unknown to your petitioners, and has used

the proceeds thereof to pay certain of its creditors,

the names of whom are at this time unknown to

your petitioners, in preference to the rest and re-

mainder of respondent's creditors, including your

jjetitioners herein;

(b) That said respondent has abandoned its

business and permitted its assets to be dissipated

and squandered to the irreparable damage and in-

jury of its creditors.

YT.

That said respondent is not now engaged in busi-

ness, and has [2] failed and refused to pay any of

its creditors and your petitioners are informed and

believe and therefore allege, that said respondent

has by means of chattel mortgages, fictitiously per-

mitted, condoned and caused to be sold and fore-
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closed all of its real and personal property, leav-

ing the respondent void of any assets with which

to pay its creditors to the irreparable injury and

damage of said creditors, including your petitioners

herein.

WHEREFORE, your petitioners pray that ser-

vice of this petition, with a subpoena, may be made
upon the Wise Manufacturing Company, a corpo-

ration, as provided in the Acts of Congress relat-

ing to bankruptcy, and that it may be adjudged

by the Court to be a bankrupt within the prevue

of said Acts.

E. W. OLIN,

R. SITES,

BERKELEY PATTERN WKS.,
R. Yosbrink,

Petitioners.

F. B. CERINI,
Attorney for Petitioners.

UNITED STATES OF AMERICA,
District of California,

City and County of San Francisco.—ss.

E. W. OLIN, RALPH SITES and R. YOS-
BRINK, being three of the petitioners above

named, do her(^by make solemn oath that the state-

ments contained in the foregoing petition, sub-

scribed by them, are true.

E. W. OLIN,

R. SITES,

BERKELEY PATTERN WKS.,
R. Yosbrink.
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Subscribed and sworn to before me this 28 day

of March, 1933.

[SEAL] ANTONIO M. COGLIANDRO,
Notary Public in and for the City and County

of San Francisco, State of California.

My commission expires Dec. 31, 1934.

[Endorsed]: Filed Mar. 30, 1933, 9:50 A. M.

Walter B. Maling, Clerk. [3]

[Title of Court and Cause.]

ORDER GRANTING RESPONDENT'S MO-
TION TO DISMISS AND GRANTING
PETITIONER'S LEAVE TO FILE AN
AMENDED INVOLUNTARY PETITION
IN BANKRUPTCY.

Pursuant to the stipulation entered into by and

between the parties hereto, on file herein, it is

hereby ordered by the Court that the Motion to

Dismiss of the Respondent, Wise Manufacturing

Company, on file herein, be granted;

IT IS FURTHER ORDERED by the Court

that the petitioners, E. W. Olin, R. Sites, and

Berkeley Pattern Works be and they are hereby

granted until the 8th day of June within which to

file an Amended Involuntary Petition in Bank-

ruptcy.

Dated, San Francisco, California.

May 31, 1933.

A. F. ST. SURE,
District Judge.
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[Endorsed]: Filed May 31, 1933, 11:49 A. M.

Walter B. Maling, Clerk. [4]

In the Southern Division of the United States

District Court, for the Northern District of

California.

No. 23,049-S

In the Matter of

WISE MANUFACTURING COM-
PANY (a corporation),

Respondent.

AMENDED INVOLUNTARY PETITION
IN BANKRUPTCY.

The petition of E. W. Olin, Ralph Sites and

Berkeley Pattern Works respectfully shows:

I.

That your petitioners are residents of the South-

ern Division of the United States District Court,

for the Northern District of California.

II.

That the Wise Manufacturine^ Conii)any, a cor-

poration, respondent herein, at all times herein

mentioned was, and now is a corporation duly or-

ganized under the laws of the State of California,

authorized to do business within the State of Cali-

fornia, with its princi])al ])lace of business in the

City of Berkeley, County of Ahmieda, State of
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California, and its business is that of manufactur-

ing, selling and distributing tools, dies, equipment

and patented articles.

III.

That said respondent owes debts in excess of

the amount of $10,000, and is now insolvent;

that said respondent is not a wage earner, nor a

person engaged in farming or the tillage of the [5]

soil, and is not a municipal railroad, or an insur-

ance, or banking corporation.

IV.

That your petitioners are creditors of said re-

spondent, having provable claims amounting in the

aggregate in excess of any security held by them,

to the sum of $500 and over; that the nature and

amounts of your petitioners' claims are as follows:

That your petitioner E. W. Olin has a claim

against the said respondent in the sum of $239.34,

the same being for the balance due and owing upon

a judgment rendered against the said respondent.

That your petitioner Ralph Sites has a claim

against said respondent in the total sum of $1,-

029.96 of which $450 is for the balance due and

owing upon a promissory note made by said re-

spondent in favor of your petitioner Ralph Sites;

of will ell $483.96 is for the balance due and owing

upon a judgment rendered against said respond-

ent; and of whicli $9() is for woi-k and labor done

and ixTfoi'iTiod for nnd at the request of the said

respondent.
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That your petitioner Berkeley Pattern Works
has a claim against the said respondent in the sum
of $183.50, the same being for work and labor done

and for goods sold and delivered for and at the

request of the said respondent.

V.

That said respondent is insolvent, and within

four months next preceding the date of this peti-

tion said respondent committed the following acts

of bankruptcy:

(a) That said respondent has concealed part of

its property with intent to hinder, delay and de-

fraud its creditors, to-wit:

That Roy T. Wise, president of respondent cor-

poration, [6] entered into a written contract on or

about the 27th day of February, 1930, with Am-
brose N. Diehl, of Pittsburg, Pennsylvania, and

Will H. Hays, of Sullivan, Indiana. Said contract

recited that Roy T. Wise controlled the respondent

corporation and would cause said respondent to

transfer and assign to the Wise Patent & Develop-

ment Company, a corporation to be organized under

the laws of the State of Delaware by the said Will

H. Hays, Ambrose N. Diehl and Roy T. Wise, all

its right, title and interest to certain United States

patents covering and connected with the Wise

Multi-Si)eed Transmission, in consideration of the

sum of $75,000 to be paid to the respondent by the

said Will H. Hays, Ambrose N. Dielil ami Roy T.

Wise. That said United States ])atents, being the

only assets of any considerable value owned by re-
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spoiident, were transferred and assigned to the

Wise Patent & Development Company, a Delaware

corporation, by respondent in accordance with the

provisions of the above mentioned contract. That

no consideration was or ever has been received by

the respondent for said United States patents.

That the consideration named in said contract is

sufficient to satisfy all claims of creditors. That

said contract, as a valuable asset of respondent cor-

poration, was and has been secreted and wholly con-

cealed by respondent corporation from the creditors

of respondent corporation, with intent to delay,

hinder and defraud said creditors. That said con-

tract was never recorded or registered of record

by respondent, and that youi* ])etitioners w^ere

totally unaw^are of the existence of said contract

and had no knowledge thereof until the 30th day

of March, 1933, on which day the existence of said

contract was first revealed to your petitioners.

(b) That said respondent has concealed part of

its property, with intent to hinder, delay and de-

fraud its creditors, [7] to-wit:

That the said respondent through its president

Roy T. Wise, during the months of June, July and

August, 1931, caused to be sold and did sell cer-

tain tools, machinery and equipment belonging to

said respondent to persons unknown to your peti-

tioiuM's. That resi)ondent received the a])proximate

sum of six hundred and five dollars ($()05) from

said sales. That said respondent, through its presi-

dent Roy T. Wise, with intent to hinder, delay and

defi'aud its ci-editors, caused the said api)roximate
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sum of six hundred and five dollars ($605) to be

deposited in the West Berkeley Branch of the Bank

of America, Berkeley, California, in the name of

H. Jacobson. That the above mentioned sum of

six hundred and five dollars ($605) is the property

of respondent, and was and has been concealed

and secreted by the said Roy T. Wise from the

creditors of the respondent. That your petitioners

were totally unaware of the said sale and fraudu-

lent conceahiient of these assets, and had no knowl-

edge thereof until the 27th day of April, 1933, on

which date the above mentioned transaction was

first revealed to your petitioners.

VI.

That said respondent is not now engaged in busi-

ness, and has failed and refused to pay any of its

creditors.

WHEREFORE, your petitioners pray that the

respondent Wise Manufacturing Company may be

adjudged by the Court to be a bankrupt within the

prevue of the Acts of Congress relating to bank-

ruptcy.

E. W. OLIN,

BERKELEY PATTERN WORKS,
By ,

Petitioners.

FLOYD J5. CERINI,

Attorney for Petitioners. [8]
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STATE OF CALIFORNIA,
City and County of San Francisco.—ss.

FLOYD B. CERINI, being first duly sworn, de-

poses and says:

That he is an attorney at law duly admitted to

practice before all Courts of the State of Califor-

nia and the United States District Court for the

Northern District of California, and has his office

at No. 550 Montgomery Street, in the City and

County of San Francisco, State of California, and

is attorney for the petitioners in the above entitled

action. That said petitioners are not residents ot

the City and County of San Francisco and are not

within said city and county, and for that reason

affiant makes this verification for and on behalf of

said petitioners, and by their authority. That af-

fiant has obtained personal knowledge of the facts

set forth in said amended petition from documents

and interviews with said petitioners. That he has

read the foregoing amended petition and knows the

contents thereof, and that the same is true to the

best of his knowledge, information and belief.

FLOYD B. CERINI.

Subscribed and sworn to before me this 7th day

of June, 1933.

[Seal] ANTONINO M. COGLIANDRO,
Notary Public in and for the City and County

of San Francisco, State of California.

[Endorsed]: Filed Jun. 7, 1933, 11:58 A. M.

Walter B. Maling, Clerk. [9]
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[Title of Court and Cause.]

ANSWER.

Comes now the respondent, the Wise Manufac-

turing Company, and answers the amended invol-

untary petition in bankruptcy herein, as follows:

(1)

Referring to the creditors' clauns mentioned in

paragraph IV of said petition, the respondent cor-

poration alleges:

Said claims arose after the making of the con-

tract mentioned in paragraph V(a) of the petition

and after the sales referred to in paragraph V(b)

of the petition, and after the deposit referred to in

paragraph V(b) of the petition.

(2)

Respondent denies that it has concealed part of

its property with intent to hinder, delay or defraud

its creditors and respondent particularly denies the

acts of concealment detailed in paragraph V of the

said petition. [10]

(2a)

Respondent admits that on February 27, 1930,

Roy T. Wise, the president of the respondent cor-

poration, executed the written contract mentioned

in paragraph Y(a) of the petition, and that said

contract recited tliat said Roy T. Wise controlled

the respondent corporation and would cause said

respondent cor[)oration to transrer and assii;-n to
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the Wise Patent and Development Company, a cor-

poration, to be organized under the laws of the

State of Delaware, by Will H. Hays, Ambrose N.

Diehl and Roy T. Wise, all its right, title and inter-

est to certain United States patents and patent

rights, covering and connected with the Wise Multi-

Speed Transmission, but the respondent denies that

the consideration agreed to be paid for the transfer

referred to was the sum of $75,000.00, or that it w^as

agreed that said Hays, Diehl and Wise, or any of

them, was to make said payment. On the contrary,

it was specifically agreed in said written contract

that the $75,000.00 referred to in said amended

petition was to be paid by the new corporation to

be formed, to-wit, the Wise Patent and Develop-

ment Company, and in accordance with paragraph

(7) of said written contract, and not otherwise.

That said paragraph (7) of said written contract

read as follows

:

''7. It is further agreed by the parties hereto

after such patents and rights are vested in said

company, all as herein provided for, that such com-

pany shall further endeavor to develo[) by license,

sale o]- otherwise the said device known as the Wise

Multi-Speed Transmission, with all improvements

thereon, and shall further proceed so to develop,

market and license any other patents of merit which

may be accepted by it to the best of its ability and

from the proceeds received by the said company for

such activity cash payments up to the sum of Sev-

enty-five Thousand Dollars ($75,000.00) shall be

made to the Wise Manufacturing Company from
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surplus accumulating over the expense of operating

such proposed Wise Patent and Development Com-

pany at such times as funds are available ; such pay-

ment of such sums up to said Seventy-five Thousand

Dollars ($75,000.00) to be by way of reimbursement

to the party of the first part and the California

companies above mentioned which he controls for

expenditures to date in connection with the devel-

opment of the patents, together with substantial

[11] addition. It is understood that neither the

physical properties nor any of the capital stock of

the Wise Manufacturing Company are to be trans-

ferred at this time to the Wise Patent and Devel-

opment Company as any part of this transaction;"

That when said agreement of February 27, 1930,

was made the Standard Die and Tool Company, In-

corporated, a California corporation, owned most of

the stock in said Wise Manufacturing Company,

respondent herein, and said agreement of February

27, 1930, further recited that by stock ownership or

otherwise the Standard Die and Tool Company,

Incorporated, a corporation, was interested in the

patents and patent rights therein referred to.

That said Standard Die and Tool Company, In-

corporated, after the forming of the Wise Manu-

facturing Company, had transferred a hirge portion

of its assets to said Wise Manufacturing Company

in consideration of the issuance of most of the out-

standing stock of said Wise Manufacturing Com-

pany, and in consideration of an agreci^ieut by snid

Wise Manufacturing Company to i)ay the debts of
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said Standard Die and Tool Company, Incorpo-

rated. That the intention was to have the first com-

pany be interested in the marketing of the products

of the second company, and that the second company

should be the manufacturing concern. That on Feb-

ruary 27, 1930, said two companies were consider-

ably indebted, and it had become important to the

stockholders and creditors of said companies that

the said Roy T. Wise should make an effort to cause

said Hays and said Diehl or someone else similarly

situated to become interested in the plan to manu-

facture, use and market the articles covered by said

patents and patent rights. That the aforesaid ne-

cessities contributed in causing the making of the

agreement of February 27, 1930. Said Wise was

also interested in the patents and patent rights

which were the subject of said agreement of Feb-

ruary 27, 1930. [12]

That the said older companies, the Wise Manu-

facturing Company and the Standard Die and Tool

Company, Incorporated, are herein referred to as

the California corporations.

Said agreement of February 27, 1930, also pro-

vided that the title of the newly formed company,

the Wise Patent and Development Company, in the

said patents and patent rights covered by said agree-

ment was t(^ be made perfect, and that this was to be

accomplished through the obtaining of all necessary

transfers of said fjatents and patent rights, and

also through the acquiring of all of the stock in

said California corporations referred to, and said

agreement contemplated that by the funds derived
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through said contract and by contracts made with

said new company, said California corporations

would be put in a position to pay their debts, which

were large in amount. That said agreement of Feb-

ruary 27, 1930, further contemplated that said Cali-

fornia corporations would have the advantage of

the efforts and aid of said Hays and Diehl and said

new Company in marketing and making use of said

patents and i)atent rights and of the articles covered

thereby.

That in the matters connected with the making of

and in the transactions comiected with the making

of said agreement of February 27, 1930, and the

agreements modifying said agreement, said Roy T.

Wise was representing said California corporations,

notwithstanding the separate plan of said agree-

ments that the stock of the stockholders in said

California corporations would be acquired if that

was possible. That said patents and patent rights

were to be transferred to the new company, even

though all of the stock of the California corpora-

tions was not acquired in connection with the trans-

fer.

That the patents and patent rights refei-ied to

and any interest of the said Wise therein were trans-

ferred to said [13] new company, pursuant to said

agreement of February 27, 1930, and the agreements

modifying the same.

That the said agreement of Februaiy 27, 1930,

provided that the new corporation to be formed

should have 1200 shares of capital stock.
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That on May 8, 1930, the three parties to said

agreement of February 27, 1930, agreed in writing

to change said agreement of February 27, 1930.

That said agreement of May 8, 1930, provided

that the new corporation should have 2500 shares.

That each agreement provided for the issuance of

certain shares to the three parties and for certain

uses of the shares remaining after the issuance of

the shares to the three parties.

The said agreement of May 8, 1930, particularly

provided that as the said Hays and Diehl had made

advances to said Wise in connection with the carry-

ing out of the jilan involved in the two agreements,

and in protecting and perfecting said patents and

patent rights for the purpose of making the same

usable and marketable, these advances should be re-

paid before any of the $75,000.00 mentioned in

Paragraph (7) of the agreement of February 27,

1930, should be paid. That the advances referred

to have not been paid, and in fact nothing has been

derived through the operations provided for in

Paragraph (7) of said agreement of February 27,

1930. That said agreement of May 8, 1930, also

provided that the Wise Patent and Development

Company should make certain loans to the said Roy
T. Wise, which should be secured, as therein pro-

vided, and that such security should include the

shares of the stock in the new Company that it A\'as

agreed should be issued to said Wise.

M'hat in many other particulars said agreement of

[14] May 8, 1930, modified said agreement of Feb-

ruary 27, 1930.
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That on September 1, 1930, the said two previous

agreements were further modified by written agree-

ment executed by the same three parties, and that

by said agreement of September 1, 1930, the pro-

visions of Paragraph (7) of said agreement of Feb-

ruary 27, 1930, as the same had been modified by

the agreement of May 8, 1930, were abrogated, and

eliminated from the agreements of the said three

parties. That by this time, and particularly through

the efforts of said Hays and Diehl, the Westing-

house Electric and Manufacturing Company had

entered into a contract with said Wise Patent and

Development Company, whereby for certain inter-

ests in said patents and patent rights said Westing-

house Electric and Manufacturing Company was to

pay certain sums to said Wise Patent and Develop-

ment Company. That said agreement of September

1, 1930, provided that the said Roy T. Wise was

entitled to a certain sum of $10,000.00 paid by the

Westinghouse Electric and Manufacturing Com-

pany, and would be entitled to a certain additional

smn of $25,000.00 which said last named company

might pay but that said sums would have to be

paid as mere credits on a note for $40,000.00 which

had been executed by the said Wise Patent and

Development Company to the Westinghouse Electric

and Manufacturing Company on August 30, 1930,

the said note having been made and having been

endorsed by said three parties to raise money to

meet the expense of carrying out the ])lan of said

three contracts to jjerfect the title to and make use

of and market said i)atents and ])atent rights.
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That the said Roy T. Wise was the president of

said California companies last referred to, and that

he undertook to act for said two companies, and

that he at all times acknowledged that any considera-

tion received by him through [15] the transactions

represented by said three contracts would be the

property of said companies in proportion to their

interests in the subject matter of said contracts.

Respondent denies that the making of said con-

tracts or of any of them or the existence of any of

said contracts or any of them was concealed, for the

purpose of hindering, delaying or defrauding any

creditor or creditors of respondent, but the object

and purpose thereof was to pay all the debts of said

companies and satisfy all demands of stockholders

thereof. That in fact the plan of said contracts was

almost perfected. That in connection with the mak-

ing of said contracts and in connection with the

transactions represented thereby a large amount of

money was loaned and advanced to said California

companies by said Wise Patent and Development

Company, and that thereby approximately the sum

of $20,000.00 was obtained which was used in pay-

ing debts of said companies. That said debts were

paid through the Bank of America, in Berkeley.

That the making of said contracts and the raising

of the money to pay said debts was a well-known

transaction that was not concealed. That moreover

the transaction of buying up the stock in said Cali-

foiTiia corporations was handled through the Bank

of America in Berkeley, California. That the stock-

ho1d('i-s of said companies executed options and left
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the same with said bank, and that the only stock

that was not finally taken up was the preferred

stock of the Standard Die and Tool Company, In-

corporated.

That said Wise tried to raise funds by means of

said agreements whereby the claims of all of the

creditors of said California corporations could be

satisfied, but that it turned out that said patents

and patent rights were not as valuable as was ex-

pected, and difficulties were encountered in market-

ing said patents and patent rights and articles that

might be [16] manufactured and sold pursuant

thereto, and that the project of forming said new
company, to-wit, the said Delaware corporation, did

not prove as successful as was expected. That in

fact it is possible that large sums loaned to said

California corporations by said Wise Patent and

Development Company will never be repaid. That

it is not true that the making of said agreements

was not an advantage to said Wise Patent and De-

velopment Company and its creditors. That to raise

the moneys loaned by said Wise Patent and De-

velopment Company to said California corporations

required the pledging of those assets of said cor-

porations which were not previously subject to (IimhI

of trust, and required the pledging of* that stock in

said Delaware corporation, the new company, which

might otherwise have gone to said Wise or said

California corporations, or said Wise Manufactui*-

ing Company, and that such stock and tlu^ right

thereto remained subject to the pledge and lien re-

ferred to.
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Respondent alleges that the petitioning creditors

and all creditors of the respondent had notice of

and knew for more than a year prior to the filing

of the original petition herein of the agreements and

transactions herein referred to.

Respondent alleges that it is not true that no

consideration was ever received by the Wise Manu-

facturing Company for the transfer of said patents

and patent rights, but the respondent alleges that

the interests of said Wise Manufacturing Company
in said property became and was represented by the

agreements hereinbefore referred to. Respondent al-

leges that it is uncertain as to what can be realized

out of said agreements for the purpose of satisfying

the claims of those creditors of the respondent which

have not been paid.

(3)

Respondent denies that said contracts or any con-

tract as a valuable asset of the respondent corpora-

tion was or has [17] been secreted and/or concealed

by respondent from the creditors of respondent cor-

poration with intent to hinder, delay or defraud a

creditor or creditors of said corporation.

On the contrary, respondent alleges that the peti-

tioning creditors herein, if they were wanting in

any information in regard to the transactions re-

ferred to were guilty, and each of them was guilty,

of gross neglect and laches in making inquiry of

officei'S and stockholders of said corporations and

of each of lliciii. That for over a year prior to the

filing (tC llic oiiginal petition in bankruptcy herein
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the preferred stockholders whose stock was not pur-

chased in connection with said contracts, had broad-

casted complaints and charges relative to said three

agreements, and the fact that their stock was not

purchased under said agreements. These complaints

were public property and were at all times kno\^^l

to the petitioning creditors and their attorneys.

There was no concealment originally, but had there

ever been it w^ould have been immaterial because of

what developed. That in truth and in fact, the plant

which was operated by said corporations was shut

down about two years before the original petition in

insolvency was filed herein, and the petitioners and

each of them, and all of the other creditors of re-

spondent corporation knew of said fact when it oc-

curred and knew more than a year before the orig-

inal petition herein was filed, that the real property

on which the plant of respondent corporation was

located had been foreclosed upon by third persons,

and that all of the machinery and equipment of i*e-

spondent corporation had been foreclosed upon and

sold.

That two of the creditors who filed the petition

herein were judgment creditors, whose judgments

were about two years old when the original petition

in insolvency was filed herein, and that they were

at all times in a position to have [18] the respond-

ent corporation examined relative to its assets. That

petitioners at all times had attorneys who were fa-

miliar with what was trying to be done under said

three agreements and wlio were familiar with the

extent to whicli llie paying off of creditors occui-ied
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and the extent to which stock was bought up before

the original plan of said contracts failed of com-

pletion.

That said respondent corporation was never at

any time called upon by its creditors to issue state-

ments with respect to what had happened under

said three agreements hereinbefore referred to, and

that at any time and by the same inquiry by which

the petitioners haA^e their present knowledge, they

could have ascertained all details connected with

said three agreements. Respondent denies that the

petitioners were or that either of them was totally

unaware of the existence of said contract of Febru-

ary 27, 1930, and had no knowledge thereof until

March 30, 1933. On the contrary, respondent cor-

poration alleges that petitioners were, more than a

year prior to the filing of the petition herein, aware

of the facts hereinbefore alleged, and they were

continuously and constantly put upon inquiry as to

the said three agreements and the transactions con-

nected therewith, and that there is no reason or ex-

cuse why if the said three petitioners were lacking

in information as to the agreements or transactions

hereinbefore referred to they did not obtain infor-

mation and knowledge in regard thereto at least

over a year prior to the filing of the petition.

(4)

As another further and separate defense to the

alleged cause of action set out in Subdivision (a) of

Paragraph V of said ])etition, respondent alleges

that said cause of acti(m is, by reason of the facts
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herein alleged, barred by gross laches and neglect

on the part of the petitioning creditors herein. [19]

(5)

As further and separate defenses to the acts of

bankruptcy claimed to have been alleged in Subdi-

vision (a) of Paragraph V of the amended petition,

respondent corporation avers:

(a) No act of concealment of property therein

referred to was committed within four months prior

to the filing of the original petition herein.

(b) No act of concealment of property therein

referred to continued to within four months of the

filing of the original petition herein.

(c) No act of concealment of property therein

referred to was committed within four months prior

to the filing of the amended petition herein.

(d) No act of concealment of property therein

referred to continued to within four months of the

filing of the amended petition herein.

(e) No transfer or assignment of property

therein referred to was made within four months

prior to the filing of the original petition herein.

(f) No transfer or assignment of pi-operty there-

in referred to was made within four months prioi-

to the filing of the amended petition herein.

(g) Every transfer of property therein referred

to was recorded more than four months piioi- to

the filing of the original petition herein.
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(h) Every transfer of property therein referred

to was recorded more than four months prior to the

filing of the amended petition herein.

(i) Notorious, exclusive and continuous posses-

sion of whatever is alleged to have been transferred

was taken by the [20] transferee more than four

months prior to the filing of the original petition

herein.

(j) Notorious, exclusive and continuous posses-

sion of whatever is alleged to have been transferred

was taken by the transferee more than four months

prior to the filing of the amended petition herein.

(k) The petitioning creditors had notice of each

transfer referred to more than four months prior to

the filing of the original petition herein.

(1) The petitioning creditors had notice of each

transfer referred to more than four months prior

to the filing of the amended petition herein.

(m) Each and every cause of action alleged in

the petition is barred by the provisions of Sub-

division (b) of Section 21, Chapter 3 of Title 11

of the United States Code.

(6)

Referring to the allegations of Subdivision (b)

of Paragrai)h V of said petition, respondent admits

that in June, July and August, 1931, it sold certain

tools, machinery and equipment that belonged to re-

spondent. That said sales were made to various

persons and that the amount paid therefor was

the sum of $605.00. '^Phat there was no concealment
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about the making of said sales. That as hereinbe-

fore alleged, the plant of the respondent corporation

had been sold, and its machinery and equipment, ex-

cepting that which was sold for $605.00, had been

foreclosed upon, and that the plant had been shut

down. That the petitioners herein were persons who

had performed services or loaned money to said

Roy T. Wise for respondent corporation or who had

furnished materials to respondent corporation, all in

connection with the active operation of respondent

corporation as a manufacturing concern, and that

said petitioning creditors and all [21] of the

creditors of respondent corporation knew of the

closing down of the business of the respondent, of

the shutting down of its plant, and that all of its

assets had been disposed of in the manner in this

answer alleged and that said facts were known to

said petitioning creditors in the year 1931. That it

is a fact that Roy T. Wise, who was the president of

respondent corporation, caused the $605.00 men-

tioned to be deposited in the name of H. Jacobson.

That the purpose of said deposit was to make it

possible for the said Roy T. Wise, i)resident of

said corporation, to distribute said moneys equally

among creditors of said corporation, and so as to

prevent any particular creditor from attaching said

moneys and obtaining a preference thereby. That

the deposit of said moneys in the name of H. Jacob-

son was not made for the purpose of coneeahnent,

nor were such moneys concealed witli any intent to

hinder, delay or defraud any cicditoi- or ci-editors.

That as is well known bv tlic said ndilioners said
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moneys were in the year 1931 mostly withdrawn by

the said H. Jacobson to pay herself wages which

w'ere due to her, and the balance of said moneys was

paid out under the direction of said Roy T. Wise

on a claim against respondent corporation for legal

services, and that all of said acts occurred in the

year 1931, and that it is not true in any sense that

said deposit is an asset of said corporation. That

as is well known to the petitioners the said deposit

was wholly used up by said corporation in the year

1931. That in the year 1931 said respondent cor-

poration was being pursued by A^arious of its

creditors who had not been paid through the loan

hereinbefore mentioned, and it was the hope and

expectation of the said Roy T. Wise that said funds

could be used in meeting claims of creditors but

without preferring a pai'ticular creditor. That

said deposit was not made with a view to hinder,

delay or defraud any creditor or creditors, but said

deposit was made [22] for the purpose of avoiding

the preferring of any particular creditor of respond-

ent eor])orati()ii. Respondent denies that said de-

])osit was or has been concealed or secreted by the

said Roy T. Wise. Respondent denies that said

petitioners were totally unaware or unaware at all

of the sale of the tools, machinery and equi])ment

referred to in Subdivision (b) of Paragraph V of

the ]>etition, but said petitioners and all the other

creditors of the respondent corporatioii knew that

its |)la)it ;ni(l all (jP its tools, machinery and equip-

ni('!it had been sold off and disposed of. That the

petitioning creditors and said othei* creditors knew
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this before the end of the year 1931, and that it

is not true that they had no knowledge thereof until

April 27, 1933.

(7)

That there is no reason or excuse for the failure

of the petitioning creditors to make inquiry relative

to the assets of respondent corporation. That by

reason of all of the facts hereinbefore alleged the

petitioning creditors are barred by their gross laches

and neglect to prosecute the petition herein, and that

it would be inequitable and unfair to permit the

petitioning creditors to make use of the powers of

this Court as a Court of bankruptcy in an effort to

collect the demands due to them. That no facts ex-

ist which justify this bankruptcy proceeding, and

that the petitioners have no right on account of any-

thing alleged in the petition to be put in charge

of or in control of the respondent corporation.

(8)

As further and separate defenses to the acts of

bankruptcy claimed to have been alleged in Sub-

division (a) of Paragraph V of the amended ])eti-

tion, respondent corporation avers: [23]

(a) No act of concealment of property therein

referred to was committed within four months prior

to the filing of the original ])etition herein.

(b) No act of concealment of propt^rty therein

referred to continued to within four months (^f the

filing of the original petition hcT'ein.
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(c) No act of concealment of property therein

referred to was committed within four months prior

to the filing of the amended petition herein.

(d) No act of concealment of property therein

referred to continued to within four months of the

filing- of the amended petition herein.

(e) No transfer or assignment of property

therein referred to was made within four months

prior to the filing of the original petition herein.

(f) No transfer or assigmnent of property

therein referred to w^as made within four months

prior to the filing of the amended petition herein.

(g) Notorious, exclusive and continuous pos-

session of whatever is alleged to have been trans-

ferred was taken by the transferee more than four

months prior to the filing of the original petition

herein.

(h) Notorious, exclusive and continuous posses-

sion of whatever is alleged to have been transferred

was taken by the transferee more than four months

prior to the filing of the amended petition herein.

(i) The petitioning creditors had notice of each

transfer referred to more than four months prior to

the filing of the original petition herein.

(j) The petitioning creditors had notice of each

transfer referred to more than four months prior

to the filing [24] of the amended petition herein.

(k) Each and every cause of action alleged in

the petition is ])an('d by the provisions of Sub-
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division (b) of Section 21, Chapter 3 of Title 11

of the United States Code.

WHEREFORE i^espondent prays that petitioners

take nothing by their petition, and that it have and

recover its costs.

Dated, November 10, 1933.

CLARK, NICHOLS & ELTSE,
GEORGE CLARK,

Attorneys for Respondent. [25]

STATE OF CALIFORNIA,
County of Alameda.—ss.

George Clark, being first duly sworn, deposes and

says : That he is attorney for Wise Manufacturing

Company, the respondent named in the within an-

swer. That he has heard read the foregoing

answer and knows the contents thereof, and that the

same is true of his own knowledge, except as to mat-

ters therein stated upon his information or belief,

and as to such matters he believes the same to be

true. That affiant is authorized to and does make

this affidavit on behalf of respondent corporation,

because the presence of the officers of the said cor-

poration who are familiar with the facts cannot be

obtained, and particularly Roy T. Wise, who had

charge of all of the matters referred to in the

answer is absent from the State of California, and

the said Roy T. Wise is president of the respondent

corporation.

GEORGE CLARK.
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Subscribed and sworn to before me this 10th day

of November, 1933.

[ Seal] VIRGINIA NELSON,
Notary Public, in and for the County of

Alameda, State of California.

[Endorsed]: Filed Nov. 13, 1933, 9:10 A. M.

Walter B. Maling, Clerk, by C. M. Taylor, Deputy

Clerk. [26]

[Title of Court and Cause.]

ORDER OF ADJUDICATION.

At San Francisco, in said District, on the 29

day of May, 1934, before the said Court in Bank-

ruptcy, the petition of E. W. Olin, Ralph Sites and

Berkeley Pattern Works that Wise Manufacturini?

Company, a corporation be adjudged bankrupt with-

in the true intent and meaning" of the Acts of Con-

gress relating to Bankruptcy, having been heard and

duly considered, and it appearing to the Court that

service of said petition with a writ of subpoena

has been duly served on the alleged bankrupt and

that the said alleged bankrupt has filed his answer

thereto; and the issues raised have been duly tried

and submitted and an order entered on April 6th,

1934, adjudging respondent bankru])t u])()n find-

ings of fact and conclusions of law;

T^r IS TTEREm^ ORDERED that said Wise

Manufacturing (\)mpany, a cor))oration, be and is

hereby declni-ed and adjudged banki'upt accordingly.
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It is thereupon ordered that said matter be re-

ferred to Burton J. Wyman, one of the referees in

bankruptcy of this Court, to take such further pro-

ceedings therein as are required by said Acts; and

that the said Wise Manufacturing Company, a cor-

poration shall attend before said referee on the

8th day of June, 1934 at his office in Oakland, Cali-

fornia, at 10 o'clock forenoon, and thenceforth shall

submit to such orders as may be made by said

referee or by this Court relating to said matter in

bankruptcy.

It is further ordered that all notices required to

be published in the above-entitled matter, and all

orders which [27] the Court may direct to be pub-

lished, be inserted in the "Inter-City Express", a

newspaper published in the County of Alameda,

State of California, within the territorial district

of this Court, and in the county within which said

bankrupt reside.

Dated, May 29, 1934.

A. F. ST. SURE,
District Judge.

[Endorsed]: Filed May 29, 1934, 9:41 A. M.

Walter B. Maling, Clerk. [28]
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In the United States District Court for the

Northern District of California, Southern Division.

In Bankruptcy.

No. 23,049-S

In the Matter of

WISE MANUFACTURINa COMPANY
(a corporation),

Respondent.

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

The above entitled cause and proceeding came on

regularly for trial on the 4th, 5th and 6th days

of April, 1934, before the above entitled Court, the

Honorable A. F. St. Sure presiding; Messrs.

Resleure, Vivell & Pinckney, Eugene R. Elerding,

Esq., and F. B. Cerini, Esq., appeared as counsel

for petitioning creditors, E. W. Olin, Ralph Sites

and Berkeley Pattern Works; Messrs. Clark,

Nichols and Eltse, appeared as counsel for respond-

ent; and thereupon evidence both oral and docu-

mentary was offered by the respective parties and

the matter being orally argued, was submitted to

the above entitled C'ourt for decision; and the

Court having fully considered all the evidence in

the case, makes its findings of fact and conclusions

of law, as follows:

FINDINGS OF FACT.

I.

That the petitioners and each of them are resi-

dents of the Southern Division of the United States
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District Court for the Northern District of Cali-

fornia.

II.

That respondent, Wise Manufacturing Company
is and at all [29] times mentioned in the petition,

was a corporation duly organized under the laws of

the State of California, with its principal place of

business in the City of Berkeley, County of Ala-

meda, State of California, and that respondent at

all of said times prior to the 1st day of May, 1931,

was duly authorized to do business in said state and

was engaged in the manufacturing, selling and dis-

tribution of tools, dies, equipment and patented

articles; that on said 1st day of May, 1931, the

charter of said respondent was suspended for non-

payment of taxes, and said respondent ceased to be

authorized to do business in said state on said day,

month and year.

III.

That respondent owes debts to the amount of

$1000.00, or over, and is now and at all the times

mentioned herein was insolvent and that said re-

spondent is not a wage earner, nor a person engaged

principally in farming or the tilling of the soil and

is not a municipal, railroad, insurance or banking

coi^poration.

IV.

That petitioners are creditors of respondent who

have provable claims against respondent, which
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amount in the aggres^ate, in excess of the value of

securities held by them, to $500.00 or over; that the

nature and amount of the claims of each of said

petitioners are as follows

:

Petitioner E. W. Olin has a provable claim

against respondent of $239.34, the same being for

the balance due and owing upon a judgment ren-

dered against the said respondent, in favor of said

petitioner E. W. Olin; that petitioner Ralph Sites

has a provable claim against respondent in the sum
of $1029.96, of which $450.00 is for the balance due

and owing upon a promissory note made by said

respondent in favor of petitioner Ralph Sites, of

which the sum of $483.96 is for the balance due and

owing upon a judgment rendered [30] against re-

spondent, in favor of petitioner Ralph Sites, and of

which $96.00 is for work and labor done and per-

formed for and at the request of respondent; that

I)etitioner Berkeley Pattern Works has a provable

claim against said respondent in the smn of $183.50,

the same being for work and labor done and for

goods sold and delivered for and at the request of

the said respondent.

V.

That within four months next preceding the date

of the filing of the original petitioner here, and

within four incmths next ])receding the date of the

filing of the amended petition herein, respondent

committed acts of bankruptcy, as follows:

(a) That on and prior to the month of Sep-

t(!mber, 1929, and at all times since said date, Roy
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T. Wise has been and is the President of respondent

corporation and the owner and holder of a majority

of its capital stock; that on or about the month of

May, 1930, said Roy T. Wise, acquired all of the

outstanding- common stock of said corporation and

is, and ever since said time, has been, to all intents

and purposes, the Wise Manufacturing Company;

that on or about said month of September, 1929,

said Roy T. Wise was authorized and directed by

said corporation to negotiate for certain loans to

the corporation to assist it in carrying on its busi-

ness and to liquidate the claims of its then outstand-

ing creditors; that in connection with the efforts of

said Roy T. Wise to obtain loans in behalf of re-

spondent, he contacted one Will H. Hays, who in

turn introduced the said Roy T. Wise to one

Ambrose N. Diehl ; that thereupon the said Will H.

Hays, Ambrose N. Diehl, and Roy T. Wise entered

into negotiations with Westinghouse Electric Manu-

facturing Company of Pittsburg, Pennsylvania, and

as a result of said negotiations obtained an offer

of $100,000.00 for the exclusive use of certain

patents belonging to respondent, by said Westing-

house Electric Manufacturing Company, for the

[31] period of one year, in the eastern states of the

United States of America and in Canada ; that

as an additional consideration for said exclusive use,

said Westinghouse Electric ManufactuT'iug Com-

pany proposed to pay certain royalties u})()n each

and every article manufactured by said Westing-

house Electric Manufacturing Company under the

aforesaid patents; that said Westinghouse Electric
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Manufacturing Company, in contemplation of the

use by it of said patents, expended large sums of

money in altering and adapting its plant for the

manufacture of articles under said patents, that

said expenditures included a salary of $1000.00

per month to said Roy T. Wise for services in con-

nection with said changes in said plant and in per-

fecting said patents; that thereupon, to-wit, on

or about the 27th day of February, 1930, and with

full knowledge of the said offer of Westinghouse

Electric Manufacturing Company for the use of

said patent and with full knowledge of the value

thereof as reflected by said offer for said exclusive

use, and otherwise, said Will H. Hays, Ambrose N.

Diehl and Roy T. Wise, entered into a certain con-

tract in writing, whereby and wherein it was recited

that Roy T. Wise controlled respondent corpora-

tion and would cause respondent to transfer and

assign to Wise Patent and Development Company,

a corporation to be organized under the laws of the

State of Delaware by the said Will H. Hays,

Ambrose N. Diehl and Roy T. Wise, all of its right,

title and interest to certain United States Patents,

covering and connected with the Wise Multispeed

Transmission, for the sum of $75,000.00, to be paid

to the respondent from surplus accumulating over

the expenses of operating such proposed Wise

Patent & Development Company, at such time as

funds should be available; that the said contract

further provided that the said Roy T. Wise should

proceed to acfiuire by purchase, all of the outstand-

ing ca])ital stock (^f respondent, othei' than the
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stock theretofore issued to the said Roy T. Wise,

and in [32] effecting- such purchase, might use

funds from the aforesaid sum of $75,000.00. That

thereafter the said corporation, Wise Patent and

Development Company, was duly formed under the

laws of the State of Delaware and its capital stock

issued substantially in its entirety to said Will H.

Hays, Ambrose N. Diehl and Roy T. Wise; that

thereafter pursuant to the provisions of said con-

tract, the aforesaid patents were transferred to said

Wise Patent & Development Company, which in

turn entered into a certain contract or contracts

with Westinghouse Electric Manufacturing Com-

pany, for the use of said patents and received in

consideration therefor, certain sums of money by

way of cash and loans and other valuable considera-

tions ; that subsequent to the assigmnent of the said

patents by respondent to the Wise Patent & De-

velopment Company, the consideration provided

therefor in said contract was modified by two later

contracts, entered into between said parties on May
8, 1930, and September 1, 1930, respectively, which

provided for certain contingent pa\Tnents to re-

spondent, no part of which has been received by

respondent.

That the said contract of February 27th, 1930,

together with the two later modifying contracts, and

all rights of respondent flowing from or pertaining

to them or any of them, were assets of res])ondent.

That the said contract of Februaiy 27lh, 19:^.0,

and all of the transactions arising therefrom and in
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connection therewith, wheieby said respondent and

said Will H. Hays, Ambrose M. Diehl and Roy T.

Wise, had acqnired without adequate or any con-

sideration were by respondent and said parties con-

cealed from the creditors of said corporation and

from its stockholders, other than Roy T. Wise ; that

to effectuate said concealments said respondent and

said Will H. Hays, Ambrose M. Diehl and Roy T.

Wise, falsely represented to said creditors and

stockholders, that the said [33] patents had been

disposed of for the sum of $25,000.00; that in addi-

tion to the concealment of said contract and the

transactions arising therefrom and in connection

therewith, said respondent and said Will H. Hays,

Ambrose N. Diehl and Roy T. Wise, further con-

cealed from said shareholders and said creditors of

respondent, any possible causes of action against

Will H. Hays and/or Ambrose N. Diehl and/or

Roy T. Wise, and/or against Wise Patent and De-

velopment Company arising out of said contract

and/or for the setting aside of said assignment of

said patents to Wise Patent and Development Com-

pany and/or for damages resulting from the fraudu-

lent acts of said parties. Will H. Hays, Ambrose N.

Diehl and Roy T. Wise, in acquiring and convert-

ing to their own use, the assets of respondent with-

out ad(H^uate or any consideraticm therefor.

(b) That the said respondent thiough its ])]*esi-

dent, Roy T. Wise, during the months of June, July

and August, 1931, caused to be sold and did sell

ccrlniii 1(t<>ls, ?nachinery and e<nii|)ni(Mit belonging
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to said respondent to i^ersons unknown; that re-

spondent received the approximate sum of six hun-

dred twelve ($612.00) dollars, from said sales; that

said sum of six hundred twelve ($612.00) dollars

was an asset of respondent, w^hich on or about the

month of August, 1931, was concealed by respond-

ent dejiositing the same in the West Berkeley

Branch of the Bank of America, Berkeley, Califor-

nia, in the name of one H. Jacobson, an employee

of respondent.

That all of the aforesaid acts of concealment of

assets of the respondent, continued from the time

of their original commission up to within four (4)

months of the filing of the original and amended

petitions herein, and the original and amended peti-

tions herein were filed within four months from the

discovery of the above mentioned acts of conceal-

ment of assets by respondent.

That the aforesaid assets of respondent were con-

cealed [34] as aforesaid with the intent to hinder,

delay and defraud the creditors of i-espondent.

VI.

That respondent is not now engaged in business

and has failed and refused to pay any of its cied-

itors.

VII.

The Court furthei- finds that this cntiie case and

the transactions above set forth, on the [)ait of said

respondent, and said Will H. Hays, Ambrose N.

Diehl and Roy T. Wise, ai'c tainted with finud and
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conceabnent and warrant a full and complete inves-

tigation through the processes of the Banlvruptcy

Court.

VIII.

The Court further finds that all allegations of

the respondent's answer herein, inconsistent with

the foregoing findings of fact, are untrue.

CONCLUSIONS OF LAW.

Wherefore the Court concludes as a matter of

law from the foregoing facts, that respondent Wise
Manufacturing Company should be declared and

adjudged a bankrupt within the true intent and

meaning of the acts of Congress relating to bank-

ruptcy.

Let an adjudication be entered accordingly.

Dated, May 24, 1934.

A. F. ST. SURE,
Judge of the U. S. District Court.

[Endorsed]: Filed May 25, 1934, 11:33 A. M.

Walter B. Maling, Clerk. [35]

[Title of Court and Cause.]

NARRATIVE STATEMENT OF EVIDENCE.

The following is a narrative stateniont of the

evid(!nc(! taken on the trial of the above entitled

cause, which trial occurred on April 4th, 5th, and

6th, 1934.
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Mr. Resleure, one of petitioners' attorneys, pre-

sented the evidence and examined the witnesses on

behalf of the petitioners and Mr. Clark, one of re-

spondent's attorneys, presented the evidence and

examined the witnesses on behalf of respondent.

At the opening of the case Mr. Resleure asked

Mr. Clark whether Mr. Wise would be present as

he desired to examine him under section 2055 of

the Code of Civil Procedure and Mr. Clark stated

that Mr. Wise was not present.

Thereupon,

F. W. PETERS

w^as called and sworn as a witness for petitioners

and he testified on his direct examination as follows

:

''I am an attorney at law, practicing in San

Francisco. I became attorney for Professor Frank-

lin Palm, of the University of California, in Octo-

ber, 1932. He had $1500.00 in preferred stock of

the Standard Die & Tool Company. I [36] never

previously heard of the case which he had instituted

in this Court, before my employment. I had been

doing some business with Dr. Palm at the Univer-

sity, and he told me that he had had an attorney

for over a year, and that he had been trying to get

some action. That he had filed a comphiint, and

that no service had been made on that and that the

attorney had filed a waiver of right to take judg-

ment by default against the defendants. Tie asked

me to investigate the case and report back to the

preferred stockholders."
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(Testimony of F. W. Peters.)

* * I was employed by the holders of practically all

of the preferred stock of the Standard Die & Tool

Company that was still outstanding. I represented

Mr. Palm, Mr. Harriman, Mr. McMahon, four mem-

bers of the Christensen family, and one or two

others. They held $11,500.00 worth of stock. The

total issue of the preferred stock was $30,000.00. I,

acting for them, interviewed Mr. Wise at his home

in Berkeley at least twice a week for close to sev-

eral months, extending from the latter part of No-

vember, 1932, through about April or May of 1933.

Mr. Wise told me this in these talks extending from

a period in November, 1932, until about May, 1933.

I had gone down to Mr. Wise's home on an average

of twice a week during that period and interviewed

Mr. and Mrs. Wise. I filed a substitution of attor-

neys in the Palm case on February 2, 1933, which

was some three or four months after I became ac-

quainted with the case.

Mr. Clark here interi)osed an objection to the

witness' testifying as to the conversations occurring

at the meetings referred to, on the ground that it

was an attempt to establish corporate concealment

in the years 1932, 1933, and no proper foundation

had been laid foi- the purpose of showing that the

people with whom the witness talked represented

f;)7| the respondent oi- had authority to speak for

the icspondent. 'iliat there was wo projx'r lounda-

tioii laid for the testimony of the witness as to what

Ml'. Wise said dv as to what Mrs. Wise said. As a
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part of the basis for the objection the respondent

offered the certificate of the Secretary of State,

which was admitted in evidence as Respondent's

Exhibit No. 1. This certificate recited that the right

of the respondent to do business in the State of

California was suspended on May 1, 1931, for a

failure to pay its corporation franchise taxes, and

that the suspension was still in force. The certifi-

cate was dated April 3, 1934, and signed and sealed

by the Secretary of State. The Court then stated

that the objection was good as to the foundation not

being laid and the witness proceeded: Mr. Wise

was president of Wise Manufacturing Company and

also a majority stockholder of both corporations

and was in fact the dominating personality of both

corporations.

''Mr. Clark then renewed his objection on the

ground that the witness was not a stockholder and

stated that Mr. Wise had but a few shares of stock

in the Wise Manufacturing Company. About 4600

shares in the Wise Manufacturing Company was

lu'kl by the Standard Die and Tool Company and

that Mr. Wise did have a majority of stock in the

Standard Die and Tool (^ompany. The witness then

proceeded

:

"Mr. Wise was president of the Wise Manufac-

turing ('Ompany; Mrs. Wise was the vice-president

and the secretary also, and that he knew that I'lom

the minutes which he had read. 'I'hc Couit then

ovei'ruled the objection."'
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(Testimony of F. W. Peters.)

The WITNESS (proceeded).—''I recognize the

document dated December 26, 1930, entitled 'Stock-

holders Approval of Assigmnent of Patent and Pat-

ent A])plications', which Mr. Wise delivered to me
and which he stated was the stockholders' approval

of assignment of patents. It came from the minute

[38] books of the two companies, the Standard Die

& Tool Company and the Wise Manufacturing Com-

pany. I received it in April, 1933." ''Mr. Wise had

three executed copies of this docmnent in the books,

two of them were duplicates and one of them, I

believe, was an original, and I asked Mr. Wise if I

might have a copy of it, and he said I might. He
gave me this copy."

The document was here admitted as

Petitioners' Exhibit No. 1,

and is as follows

:

STOCKHOLDERS' APPROVAL OF ASSIGN-
MENT OF PATENTS AND PATENT AP-
PLICATIONS.

We the undersigned, being all the stockholders in

the Wise Manufacturing Company, a corporation,

duly organized under the laws of the State of Cali-

fornia, do hereby ratify, confirm and ai)prove the

transfer, conveyance and assignment of any and all

the i)atents, interests in patents, i)atent applications

and patent rights heretofore made by the Wise Man-

ufacturing Company and/or the officers of said cor-

})()i;iti(»u to Roy T. Wise and/or the Wise Patent
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and Development Company of every kind and na-

ture whatsoever, this ratification, confirmation and

consent being irrevocable and in no way dependent

upon any condition or conditions whatsoever.

Hereby fully approving the vesting of complete

and unconditional title in the Wise Patent and

Development Company of all patents, patent appli-

cations, patent rights and inventions in the United

States of America and elsewhere incident to trans-

missions, multi-speed-transmissions, clutches, con-

stant mesh, gear transmissions or otherwise, to the

extent of any ownership of any legal or equitable

interests which the undersigned or any of us have

therein.

Dated this 26th day of December, 1930.

STANDARD DIE AND
TOOL COMPANY, INC.

By ROY T. WISE, Pres.

PANSY WISE,
Stockholders.

The WITNESS (continued).—"Mr. Wise ex-

plained at that time that the signers of that docu-

ment constituted all the stockholders of the Wise

Manufacturing Company and the directors, and that

Mr. Wise was president and a director of both com-

panies, and that [39] Mrs. Wise was a director of

both companies. In this period in Novombor, 1932,

and for the next three or four months 1 discussed
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\\ ith Mr. Wise his activities in connection with the

Hays and Wise deal, in connection with the trans-

fer of the patents to the Patent Development Com-

])any."

At this point Mr. Clark renewed the objection to

calling- for conversations with Roy T. Wise on the

ground that the corporation's right to do business

was suspended; that the right of Wise to speak for

the corporation or to perform any corporate act in

the matter of concealment was not authorized and

could not have been authorized because of the sus-

pension; that according to the theory of counsel on

the other side he was endeavoring to charge Ro.y T.

Wise with appropriation of the patents, the presi-

dent of the corporation, and that if that was the

theory upon which this proceeding was going for-

ward, that Roy T. Wise was wrongfully appropriat-

ing the assets of the company, and Wise could not

commit an act of concealment for the company,

in so far as the corporation was concerned, in his

dealings with any of the creditors. The Court over-

ruled this objection, and the respondent excepted.

The WITNESS (contimied).—"Mrs. AVise was

present at (juite a few of the conversations which I

had with Mr. Wise. His daughter, Roweua Wise,

was also pi-esent, and Mr. Cerini, an attorney rep-
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resenting the creditors, was also present at several

of the conversations."

Mr. Resleure here produced Resolution No. 23 of

the directors of the Wise Manufacturing Company,

and the witness testified:

"Mr. Wise showed me the copy of that resolution

which was in the minutes. He showed me all the

resolutions and all the minutes and all of the books

of the company. Mr. Wise loaned me the books of

the company for a matter [40] of almost two weeks,

and I examined them very thoroughly."

The resolution was here admitted in evidence as

Petitioners' Exhibit No. 2,

and in substance it read as follows:

The resolution recited that it was resolved by the

directors of the Wise Manufacturing Company that

it should, together with Standard Die & Tool Com-

pany, Incorporated, borrow $25,000.00, and sub-

sequently additional sums up to $75,000.00 from

Alonzo C. Owens, and any other persons and cor-

porations, and execute a note or notes to evidence

the loan and secure the same with a deed of trust

or mortgage, real or chattel, and witli such other

security as the lender or lenders might require for

the purpose of retiring and paying the indebted-

ness of the com]^any and providing funds foi* its

operation, and that the president and secretary be
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authorized to obtain the loan for the purposes afore-

said, and that they be authorized to execute the

note and security instruments aforesaid, tlie rate

of interest to be paid not to exceed 6%, and that

the money derived from the loan should be used for

the purx^oses stated, and that the secretary of the

company be directed to deliver to the lender a cer-

tified copy of the resolution, with corporate seal

attached to the resolution. Attached to the reso-

lution was the secretary's certificate, signed by the

secretary, E. W. Olin, reciting that he was the

secretary of the Wise Manufacturing Company,

and that the resolution was a full, true, and cor-

rect copy of the resolution of the Board of Directors

of the Company, which was regularly adopted on

May 26, 1930.

At this point, Mr. Resleure asked the witness as

to whether Mr. Wise showed him the contract of

February 27, 1930, mentioned in the amended peti-

tion, and Mr. Clark renewed his objection to testi-

mony of the witness as to the statements and con-

duct of Wise on the ground that his declarations

could not be binding on the respondent, and that

it was obvious that the testimony related to the lat-

ter part of the year 1932 and the beginning of the

year 1933. The Court again overruled the objec-

tion, the respondent noting an exception.

Mr. Resleure then produced a photostatic copy

of the contract of February 27, 1930, mentioned in
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the amended petition and this was admitted in evi-

dence as the

Petitioners' Exhibit No. 3.

It read, as follows:

THIS AGREEMENT, made and entered into this

27th day of February, 1930, by and between Roy
T. Wise, of Berkeley, California, party of the first

part, and [41] Ambrose N. Diehl of Pittsburgh,

Pemisylvania, and Will H. Hays of Sullivan, In-

diana, parties of the second part, witnesses that

:

WHEREAS, the party of the first part has in-

vented and has patents issued and pending on cer-

tain useful devices specifically for the object of

applying various transmission speeds to Induction

Motors and has other patents relating to this form

of apparatus pending and has designed apparatus

for the carrying out of the above said change of

speed of transmissions and has already marketed

some of these machines to purchasers, such patents

and applications including the following, to-wit:

Serial No.

Wise Application Three-Speed Trans-

mission 283,249

Filed June 6, 1928

Issued into Patent No. 1,745,075

Wise Constant Mesh Gear Transmission

Clutch 378,862

Filed July 17, 1929

Wise Constant Mesh Transmission for

Electric Motors 380,634

Filed July 24, 1929
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Serial No.

Wise Transmission Clutch 296,659

Filed August 1, 1928

Wise Constant Mesh Gear Electric Motor

Transmission 283,248

Filed June 6, 1928

Wise Two-Speed Transmission 283,247

Filed Jmie 6, 1928

Wasbauer Application Three-Speed Con-

stant Mesh Gear Electric Motor Trans-

mission 244,434

Filed January 4, 1928

and,

WHEREAS, said party of the first part has been

instrumental in the organization of the Standard

Die and Tool Company, Incorporated, and the Wise

Manufacturing Company, both California corpora-

tions, and has caused such action to be taken as

that there is now lodged in said Wise Manufac-

turing Company rights and interests in all of the

patents and applications above referred to, and,

[42]

WHEREAS, the party of the first part owns or

controls Six Hundred Sixty (660) shares of the

Common Stock and Five (5) shares of the Pre-

ferred Stock of the Standard Die and Tool Com-

pany, Incorporated, with Thirty-four (34) shares

of the Common Stock and Two Hundred Fifty-

eight (258) shares of the Preferred Stock of said

Standard Di(» and Tool Company, Incorporated,

owned by othei's, being nil of tlio Common and
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Preferred Stock of said Standard Die and Tool

Company, Incorporated, which is issued and,

WHEREAS, the Standard Die and Tool Com-

pany, Incorporated, is the owner of Four Thou-

sand Six Hundred Seventy (4,670) shares of Com-

mon Stock of the Wise Manufacturing Company
with Two Hundred Sixteen (216) shares of said

Conmion Stock owned by others, and Fifty-five

(55) shares of said Common Stock subscribed for

by others, being all of the stock of the said Wise

Manufacturing Company issued or outstanding ex-

cept Two Hundred Sixteen (216) shares of Com-

mon Stock issued in escrow to be the property of

the Wise Manufacturing Company under certain

conditions, and,

WHEREAS, said party of the first part believes

it to the best interests of the said Wise Manufac-

turing Company for said Wise Manufacturing Com-

pany to sell all of its rights and interests in all

of the patents, applications and rights above re-

ferred to and the best interest of all the stockhold-

ers of said companies so to do in order that said

Wise Manufacturing Company may devote its ac-

tivities to its tool and otlier businesses than that

resulting from said patents and applications above

referred to, and

WHEREAS, said ])arty of the first part has ap-

proached the parties of the second i)nit for the

purposes of such assistance as they may be able

to render in the ])romotion [43] of said patents and

ap])lications and the activities incident thei-cto and
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has asked said parties of the second part to be-

come stockholders in a company to be organized to

acquire said patents, applications and rights and

for all of the pur^^oses above outlined, and said

parties of the second part have agreed so to do and

have actively engaged in such requested action, and

WHEREAS, certain expenditures have been

made by the party of the first part, and the said

Wise Manufacturing Company in the design, manu-

facture and marketing of such apparatus to the

extent of approximately Fifty Thousand Dollars

($50,000.00), and

WHEREAS, the party of the first part con-

trols and can cause any purpose herein agreed to to

be executed by the said Wise Manufacturing Com-

pany and the Standard Die and Tool Company,

Incorporated

;

Now, in consideration of the mutuality hereof

and the sum of One Dollar ($1.00) each to the

other i)aid and for other valuable and sufficient

considerations, the receipt of all of which is hereby

acknowledged, it is agreed by and between the par-

ties hereto as follows:

1. 'Hiat a corporation shall be organized to be

cailc'cL the Wise Patent and Development Company,

by charter issued by the State of Delaware, for

the purpose of holding all of the above mentioned

patents and applications and all the supplemen-

tary patents for the specific piece of apparatus

above described and for the purpose of investi-

gating, holding, developing and i)romoting this as
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well as other patents of merit which may be ac-

cepted by the said company, either by purchase, in-

vention, or on a royalty or other basis, including

specifically the patents [44] already issued to the

party of the first part for the Wise Multi-Speed

Transmission and all applications for patents pend-

ing relative thereto;

2. That the capital stock of the said corpora-

tion shall consist of Twelve Hundred (1200) shares

of no par value Common Stock, Three Hundred

Thirty-three and One-third (3331/3) shares of

which shall be issued to the party of the first part,

Six Hundred Sixty-six and Two-thirds (666 2/3)

shares to the parties of the second part on the

basis of Three Hundred Thirty-three and One-

third (333 1/3) shares to each of said parties of

the second part; and Two Hundred (200) shares

shall be left in the treasury for such purposes as

may be decided upon by the Board of Directors of

said Company; provided, however, that One Hun-

dred (100) shares of the said Two Himdred (200)

shares shall be issued to the party of the first ])art

at the time of the issuance of the One Thousand

(1,000) shares above referred to, whicli said One

Hundred (100) shares is to bo used hy the ])ai-ty

of the first part in the complete discharge and

release of the said party of the first ]iart and said

patents, applications and rights from any and all

claims, if any, against said party of the first part

or his assignees or the said Wise Patent and De-

velopment Com])any or the Standard Die and Tool

Company, Incorporated, or the Wise Manufactur-
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ing Company by B. K. Gillespie of Los Angeles,

California, and Owen B. Smith of Oakland, Cali-

fornia, or either of them; provided, however, that

such One Hundred (100) shares so to be issued for

such purpose to the party of the first part shall

be so used by him as that the voting right in said

One Hundred (100) shares remains in the party

of the first part and the parties of the second part

all jointly for a period of two (2) years from [45]

the date of issue; it being understood that while

there is no legal claim against the party of the

first part by said B. K. Gillespie and said Owen

B. Smith, the party of the first part desires to re-

ward them for certain services heretofore ren-

dered by them in indirect relation to this trans-

action. It is understood that all of such stock shall

be issued fully paid up and non-assessable in ex-

change for such assigTQTients of such patents, ap-

plications and rights, all as herein pro^dded for,

which said party of the first part herein under-

takes to cause to be so assigned;

3. The By-Laws of the Company shall provide

for a President, Vice-President, Secretary and

Treasurer and a Board of Directors of five (5)

members, including the executive officers;

4. The party of the first part agrees to assign

or cause to be assigned to said company when or-

ganized all of the patents and applications for

patents above described and all rights and interest

in all ])atents pending covering or connected with

said AVise Multi-Speed Transmission and any pat-
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ents for any improvements of said apparatus which

may be later by him devised; said loarty of the

first part representing that such patents and appli-

cations are either now owned by him or by the

said companies which he controls and whose execu-

tion of the commitments herein made by him he

can require;

5. The parties of the second part shall advance

all expenses necessarily incurred in the organiza-

tion and incorporation of said company, and in ad-

dition shall advance into the treasury of the

said company an amount necessary to enable said

company to refund to the party of the first part

forthwith the sum of Six Hundred Fifty Dollars

($640.00) in cash involved in some incidental [46]

immediate personal expenses and to enable said

company to proceed immediately with an investi-

gation of said patents to the satisfaction of the

said company and the parties of the second part

;

6. It is understood that such company's powers

shall include the right to own patents and sell the

same outright; to retain the right to manufacture

exclusively; to grant licenses for fixed foes or on

a royalty basis or on a combination of the above;

for the manufacture under such patents as are

owned or controlled by it, and that all fees from

such sale, manufacture or licenses shall uo directly

into the company's treasury; and that such com-

pany shall have such other rights usually appertain-

ing to such type of corporations

;

7. It is further agreed by the parties hereto

after such patents and rights are vested in said
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company, all as herein provided for, that such com-

pany shall further endeavor to develop by license,

sale or otherwise the said device known as the Wise

Multi-Speed Transmission, with all improvements

thereon, and shall further proceed so to develop,

market and license any other patents of merit which

may be accepted by it to the best of its ability and

from the proceeds received by the said company for

such activity cash payments up to the sum of

seventy-five thousand dollars ($75,000.00) shall be

made to the Wise Manufacturing Company from

surplus accmnulating over the expense of operating

such proposed Wise Patent and Development Com-

pany at such times as funds are available; such

pa\inent of such sums up to said seventy-five thou-

sand dollars ($75,000.00) to be by way of reimburse-

ment to the party of the first part and the California

companies above mentioned which he controls for

expenditures to date in comiection with the de-

[47] velopment of the patents, together with sub-

stantial addition. It is understood that neither the

physical properties nor any of the capital stock of

the Wise Manufacturing Company are to be trans-

feri'cd at this time to the Wise Patent and Develop-

ment Company as any part of the transaction

;

8. After the said sum of seventy-five thousand

dollars ($75,000.00) is paid to the Wise Manufac-

turing ComjKiny, then all monies received by the

Wise Patent and Development Company shall be

the property of the stockholders on the basis of the

stock ownershi]) above set out, also on the disso-

lution or smIc of the com])any the funds remaining
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after all debts are paid shall be distributed on the

above mentioned basis.

9. The party of the first part agrees to proceed

immediately to secure ninety (90) days' option on

all of the preferred and common stock issued and

outstanding in the Standard Die and Tool Com-

pany, Incorporated, other than that already issued

to him and to proceed immediately to take ninety

(90) days' options on all of the capital stock of the

Wise Manufacturing Company other than that al-

ready issued to him ; the purpose of the party of the

first part in such action being so to acquire such

control of all such stock in order to have entire

ownership of the Wise Manufacturing Company at

the time the assigmnents of the patents and applica-

tions referred to herein are to be made to the Wise

Patent and Development Company by the party of

the first part or by the Wise Manufacturing Com-

pany or otherwise. This is all to the end that the

party of the first part shall be one hundred per

cent (100%) owners of the Wise Manufacturing

Company and consequently in complete control of

all of its patents, api)lications, rights and other

assets [48] and will thereby be in position com-

pletely to effect all of the assigmnents and transfers

contemplated by the i)rovisions of this agreement,

which assignments in Article 4 above he si)ecifically

agrees to execute. The consideration for such assioni-

ments of all of such patents, applications and rights

by the party of the first part, the Wise Maiuifac-

turing Company oi' otherwise, shall be the seventy-

five thousand dollars ($75,000.00) refei-red to in
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Article 7 above and the issuance of all or any part

of the stock as the parties of the second part may

elect to the party of the first part or to the Wise

Manufacturing Company, with the understanding

that re-assigmnents of such stock of the Wise Pat-

ent and Development Company will be made as that

the ownership of such stock shall be as outlined

in Article 2 above. It is understood that the party

of the first part in so developing the one hundred

per cent (100%) ownership in the Standard Die

and Tool Company, Incorporated, and the Wise

Manufacturing Company and exercising such op-

tions to purchase stock therein may use funds from

the seventy-five thousand dollars ($75,000.00) men-

tioned in Article 7 above. It is understood by all of

the parties hereto that such options so taken by the

party of the first part of the stock in such Cali-

fornia companies are not to be exercised by the

party of the first part until directed so to do by the

parties of the second part. It is further understood

that the parties of the second part are hereby only

obligating themselves to the extent of advancing

funds to the proposed Wise Patent and Develop-

ment Comi)any for the purposes set out in Article

5 above, and that such further obligations indicated

herein are at the o])tion of the parties of the second

part after such investigation of said y)atents and

other investigation as they see fit to [49] make has

been concluded to their satisfaction.

IN WITNESS WHEREOF, the parties hereto

have set their hands and affixed their seals and exe-
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cuted this instrument in triplicate the day and year

first above written.

[Seal] ROY T. WISE,
[Seal] WILL H. HAYS,
[Seal] AMBROSE N. DIEHL.

The WITNESS proceeded:

"At one of their first meetings Mr. Wise showed

him a list of creditors who had been paid and told

him he had received $25,000 for the patent.*'

Mr. Clark renewed his objections and stated that

his objections went to all of this on the ground that

Mr. Wise could not at this date be representing a

corporation, and requested the Court to note the

fact that counsel for the other side had designated

Mr. Wise as one of the "unholy three", and that

Mr. Clark supposed that counsel for the other side's

contention was that Mr. Wise was engaged in steal-

ing these jjatents from the company. That, if that

be true, Mr. Wise certainly did not commit an act

of concealment under the authority of the board of

directors and the stockholders of that company in

the ]n-ocess of taking that ])articu]ar property. The

Court overruled the objection, the respondent ex-

cepting.



62 Wise Manufacturing Company

(Testimony of F. W. Peters.)

The WITNESS continued:

*'Mr. Wise told me that he had received $25,-

000.00 for the sale of the patents to the Wise Patent

and Development Company of Delaware. That was

only told me after about three months of conversa-

tion with Mr. Wise and my trying- to ascertain what

had happened to the patents, who held them and

what had been received for them as consideration.

The Wise Patent and Development Company was

the [50] corporation that was formed in the east

by Mr. Hays, Mr. Wise and Mr. Diehl. After about

three months I had all my notes together, and I

had a complete picture of the entire deal, and I

went down to Mr. Wise's home one evening, and

told him—well, I asked him what had become of

the patents, who held them at that time, and what

had been received for them. This was the first time

he ever mentioned it. He brought out this contract

of February 27, 1930, and he told me that he and

Mr. Diehl and Mr. Hays had entered into the con-

tract in New York on that day and that no one had

ever seen that contract outside of those thi'ce per-

sons, and that he would be willing to let me look

it over with the understanding that I would not

disclose the contents of the contract to anyone. I

told him 1 could not do that, but that I would not

disclose it any more than would be necessary to

make my report. Tie told me that Mr. Hays had at

that time all of his personal stock pledged for

various notes, and that Mr. Hays and Mr. Diehl

would be exceedingly angry if they ever h^ained



vs. E. W. Olin, et al. 63

(Testimony of F. W. Peters.)

that he had shown me this contract. He asked me

not to show the contract to anyone; there was no

difference as to showing it to creditors. There were

no exceptions. The way it came about that he

showed me this docmnent although I represented

preferred stockholders was that I had been going

down there and getting the story and seeing the

various creditors and stockholders, and I had got-

ten in touch with various directors of both corpo-

rations, and I had a pretty fair picture in my own

mind of what had happened, and the only thing I

could not find was the consideration for the transfer

of the patents, and I told Mr. Wise that there was

absolutely no consideration received by the Wise

Manufacturing Company for the transfer, and he

said, 'Yes, there was consideration received' and

that he had this contract which he had entered into

in the east, and that that was consideration for the

patents, and then he [51] told me of the escrow

which was handled through the Bank of America.

I did not receive this contract dated February 27,

1930, until February 23rd, 1933, about three months

after I first contacted Mr. Wise.

I know when the petitioning creditors first be-

came acquainted with this contract. I told Mr.

Cerini, who represented the creditors, about the

contract the next day, but I do not believe I showed

him the contents until a])()ut two weeks later. I

showed Mr. Cerini the i)hotostatic copy that I had

made of that contract about two weeks later. Mr.

Wise had told me T could have it only over night,
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and so for that reason in order to investip^ate the

contract, and study it I had had a photostatic copy

made. I told Mr. Wise that I had had a copy made,

although not that it was a photostatic copy, and he

told me not to display it to anyone. He told me the

same thing he said the night before, not to show the

copy to anyone.

He told me about this escrow No. 167. During

the period of three or four months of conversation

I met Mr. Wise once or twice a week for that period.

Mr. Resleure then asked Mr. Clark if he had the

copies of notices that his office, Clark, Nichols &

Eltse sent out to stockholders and creditors, produc-

tion of which was asked by a notice to produce.

Mr. CLARK.—I camiot find the copies. I do not

know who sent them, whether it was sent from our

office or sent from the Wise Manufacturing Com-

pany.

Mr. RESLEURE.—I will show it to you, Mr.

Clark.

Mr. CLARK.—To tell you the truth—I have no

copies of that (indicating).

The witness stated that there were copies in the

escrow which Mr. Scott had. Mr. Resleure then

produced a document which the witness recognized

as a copy of a notice sent to all the common stock-

lioldcis of the Standard Die & Tool [52] Company

and the Wise Manufacturing Company, asking them

to deposit their stock in escrow with the Bank of

America and requesting a ninety day extension of

the option to pui'chase the stock which had ah'c^ady
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been deposited in escrow. It appeared that the no-

tice was not dated but the witness testified that it

accompanied an option which was dated May, 1930.

Mr. Resleure then produced a document which it

was stipulated, was a copy of the orig-inal form of

option and it was also stipulated that the second

form of document was a copy of the extension of

the option, whereupon the original form of option

was admitted in evidence as

Petitioners' Exhibit No. 4.

The same reads:

OPTION

In consideration of $1.00, receipt being hereby ac-

knowledged, and without cost to me, I hereby escrow

with Bank of America, First Berkeley Branch, the

shares of stock described below hereby giving to M.

R. Gilbert and/or assignee an option for ninety

(90) days from date to purchase said stock at the

net price per share as indicated below, to-wit:

Price

Company Certificate No. No. of Shares Per Share

Dated: , 1930.

The WITNESS then continued:

*'Mr. R. Gilbert referred to in the option was

the person at the bank who handled this escrow."

"Mr. Wise told me that the majority of the com-

mon stock had been taken u]) at ])ar, and that some
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few stockholders who owned both common and pre-

ferred stock refused to sell coimnon without a sale

also of the preferred, and that in these instances

both the preferred and the conmion stock had been

purchased. Mr. Wise told me that this form of

option had been accompanied by a letter from Mr.

Eltse, representing Clark, Nichols & Eltse."

"Mr. Resleure then stated that before the conclu-

sion of the trial he would call for a copy of the let-

ter which accom- [53] panied the original option

and then stated that in view of Mr. Clark's stipu-

lation he would offer in evidence the document en-

titled ''Extension of Option" dated May, 1930,

which docmnent was received in evidence and

marked

Petitioners' Exhibit No. 5.

EXTENSION OF OPTION

In consideration of the obtaining of other like

extensions from other stockholders by the optionee,

the option heretofore given M. R. Gilbert and/or

assignee to purchase my stock in the Standard Die

and Tool Company, Inc. and the Wise Manufac-

turing Company (strike out the Company in which

no stock held) is hereby extended for the period of

Ninety (90) days from the date of ox])i ration of

said ()i)ti()n.

Dated: May , 1930.
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The witness then testified that he took a copy of

the letter accompanying the extension of option and

asked Mr. Wise to explain it to him, whereupon a

copy of that letter was produced and the witness

identified it as the letter addressed to the stock-

holders of Standard Die and Tool Company and

Wise Manufacturing Company and signed by Clark,

Nichols & Eltse by Ralph E. Eltse, the copy being

undated. The witness identified it as an exact copy

of the letter which he had taken to Mr. Wise when

requesting explanation. Mr. Resleure then offered

the copy of the letter to the stockholders signed by

Ralph E. Eltse with lead penciled figures "E S. C.

167" in evidence as

Petitioners' Exhibit No. 6".

The same read:

(No date)

*'To the Stockholders of Standard Die and

Tool Company and the Wise Manufac-

turing Company:

You are requested to grant to M. R. Gilbert

and/or assignee a ninety day extension of option to

purchase your stock, for the following reasons:

(a) Certain of the stockholders in the companies

[54] are deceased and additional time is required to

effect a transfer of their stock from their estates to

the optionee, and probate proceedings are neces-

sarily slow.

(b) Details have not yet been completed in con-

nection with advances being secured from eastern

capitalists, proceeds of which are to be used in



68 Wise Manufacturing Company

liquidating present outstanding creditors' claims

and in ])ro^iding• funds to the optionee with which

to take up the stock under the options. The parties

making the advances will not close until they have

made a thorough examination of the corporations

and assets, including the patents and applications

for patents. Patents on several of the ajiplications

have not yet been issued, and approxunately ninety

days will be required before the patents can possibly

be issued on the applications. The lenders are care-

fully checking the patent records at Washington.

Unless the requested extension is granted to the

optionee it is doubtful if the creditors' claims can

be liquidated and it is feared the creditors will take

precipitate action which will mean the stockholders

will suffer loss.

You are assured and advised that no more money

is to be obtained than is necessary to liquidate the

outstanding creditors' claims and to take up the

options for the purchase of the stock at its par

value.

We solicit your cooperation by the prompt exe-

cution and return of the enclosed extension of op-

tion.

For your convenience a self-addressed envelope

is enclosed herewith.

Yours truly,

CLARK, NICHOLS & ELTSE
By Ralph R. Eltse."
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The WITNESS, PETERS, continued:

'^ Referring to that letter and to the statement

that [55] the creditors might cause trouble, I will

say that I talked with Mr. Wise about the connec-

tion of that letter with the contract and I pointed

out that the contract had already arranged for the

formation of the eastern corporation and the pay-

ment to the Wise Manufacturing Company of this

money. He had shown me the minutes where he

raised $25,000.00 on a chattel mortgage and he told

me that the creditors were all paid through the

escrow No. 167 through money received from Hays
in May, 1930, which was the month in which the

option was dated."

Mr. CLARK.—^' Is it stipulated that the mort-

gage referred to was a mortgage made to A. C.

Owens, of the firm of Hays & Hays, which includes

Will H.Hays?
Mr. RESLEURE.—"That is our belief that that

is the same mortgage. The only mortgage we find

of the identical amount w^as to Mr. Owens which

was put on record".

*'As the option was dated in May, 1930, I wanted

to know of Mr. Wise why this letter had been sent

to the stockholders threatening action on behalf of

the creditors when a contract had already been

made in the east ])roviding for funds to be sent out

to pay creditors and to take up the stock. I do not

remember what the answer was. He showed me a

statement of creditors who had been paid, amount-

ing to some $24,000.00 I believe, and it showed as a
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credit, ''received from the Wise Patent & Develop-

ment Company $25,000.00", and I asked Mr. Wise

what that was for and he told me that was money

received from the sale of the patents. "It was at

that time and all through the early months that I

believed the patent had been sold for $25,000.00".

It was not until I saw this contract on February

23, 1933, that I found that this $25,000.00 that came

through the escrow in the Bank of America was

the check received on the chattel mortgage on equip-

ment. [56] Mr. Wise told me that two checks had

come through the escrow and that both were signed

by Will Hays, one for $25,000.00 to pay creditors

and the other for $20,000.00 to take up common

stock. "I also found that the checks had come

through the escrow from an employee of the Bank

of America, as well as from Mr. Wise". He told

me that the patents sold for $25,000.00 and I asked

him about the preferred share holders and w'here

they were coming into the picture. I told him that

the creditors had been paid but that there were

still $25,000.00 worth of preferred share holders. I

asked him why the Wise Manufacturing Company,

which had received $75,000.00,—why the preferred

stock had not also been taken up ; and at that time,

he told me that—he believed while he was east that

the common stock was the only stock that had a

vote, although actually the ])i-ererred stock also had

a v(»1(' ill llic Siniidard Die & Tool Company; and I

asked liim what was going to bo done with the

money, niid he said he was acting For the best in-
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terests of the corporation and of the shareholders,

because he was going to be able to take in the com-

mon stock at par, and I asked him how much that

would take and he said approximately $18,000.00

or $19,000.00, and I asked him what was to be done

with the difference between the $75,000.00 he would

receive and the $19,000.00. I asked him what had

become of the rest of the money and at that time

Mr. Wise did not answer and that is something I

never did get an answer to.

''Mr. Wise stated that when he was east he be-

lieved the preferred stock did not have a vote. He
found out in the meantime that it did have a vote.

I had a share with me and we went over it."

''In 1931, Will Hays was out here on the Pacific

Coast stopping at the Mark Hopkins Hotel in San
Francisco. Some [57] of the preferred shareholders,

mainly Mr. McMahon, was destitute and needed

money, and had been writing to Mr. Hays asking

him to redeem his stock; they held a meeting, some

of the preferred shareholders, in the Mark Hop-

kins Hotel, in which Mr. White was present, Mr.

McMahon, Mr. Hays, Mr. Dobrzensky, representing

Mr. Hays, and at that time they entered into an

agreement whereby the majority of the preferred

shareholders agreed to deposit their stock in escrow

with Mr. Woolsey, in Berkeley, reciting a considera-

tion of one dollar, and they waived all of their claims

against the corporation and gave them release of

all claims, and agreed at that time to take any

monev thov would even- get, from AFi'. Wise's one-
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third interest in the Wise Patent and Development

Company.

'*Mr. Wise told me what I am now statins^. He
told me that most of the preferred shareholders

—

all with the exception of $11,500.00 outstanding at

the present time—deposited their preferred stock

with Mr. Woolsey with the understanding Mr.

Wise's share in the eastern corporation was to be

paid to Mr. Woolsey, to pay back to the preferred

shareholders, and at the same time he told me all

of his stock in both the eastern corporation and

western corporation was pledged to Mr. Hays for

the advances w^hich he had made to purchase the

conmion stock out here, and for the advances he

had made on the Berkeley note secured by the

chattel mortgage and for the endorsement of the

Westinghouse note for $40,000.00, so that, at that

time Mr. Wise told me his stock was held in pledge

by Mr. Hays.

"I had discussion wdth him regarding the pro-

visions of the contract of February 27, 1930, per-

niitting him to use the $75,000.00, or part of the

$75,000.00 to buy up stock of [58] the Wise Manu-

facturing Company outstanding in the names of

othei's. He told me that this contract provided for

$75,0()().()() to b(> received out of surplus. At that

time he said he had been negotiating and working

for the Westinghouse Electric Company, perfecting

tools niid ('<|ui])ment for them to manufacture this

mnltispeed transmission. He said the (engineer of

that coini)nny had offcivd them $10(),00().00 for an
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exclusive license for the use of the patent. This he

told me was prior to the stock market crash in 1929.

The negotiations between Wise, Hays and Diehl in

the formation of the Wise Patent & Development

Company had not been completed at that time and

the common stock had not been purchased out here

at that time, and the negotiations were still hanging

fire with Westinghouse.

^'Wise said that a few months later Westinghouse

had reduced their offer to $75,000.00 for the ex-

clusive license for the patent, and that after the

transfer of the patents from Wise Manufacturing-

Company to Wise Patent and Development Com-

pany, they were willing to give only $10,000.00 cash

and make a loan of $40,000.00. He said that this

$40,000.00 was paid to Hays for the Wise Patent

& Development Company and then from that $40,-

000.00 he was given the $19,000.00 to purchase the

outstanding common stock in this escrow; that the

balance of the $40,000.00 was used for them to pay

attorneys' fees, $2000.00 to Clark, Nichols & Eltse,

$4000.00 or $5000.00 to patent attorneys in the east

and then there were also some miscellaneous items

making up a total of $40,000.00.

"Q. In the attorneys' foes, he mentioned a pay-

ment of $3,250.00 to Hays and Hays ?

A. Yes; he gave me a letter which he had re-

ceived from Lon Owens, Mr. Hays's attorney, [59^

in answer to his letter to Mr. Owens asking what

had happened to the $40,000.00 which had been bor-

rowed from Westinghouse.
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*'Q. Did he ever admit, state to you, or say any-

thinu", concerning the concealment of the contract

of February 27th?

"A. He told me no one had ever seen that con-

tract outside of himself, Mr. Hays and Mr. Diehl,

until the day I saw it.

"Q. Did he say anything about concealment of

the $40,000.00 loan and the $10,000.00 cash pay-

ment ?

"A. Mr. Wise told me no one knew of the dis-

position of the money; he did not know himself

until he had received this letter from Mr. Owens.

That was the first time he knew what had happened

to the $40,000.00.

"The witness was next questioned as to what Wise

told him as to his ability to close the deal, or the

willingness of the Westinghouse Company to have

closed immediately, had it not been for the delay oc-

casioned in getting this patent company so that

Diehl and Mr. Hays and himself could take over the

stock in that company which was to make the

money. The witness replied that Wise said that

it was a mistake that they did not go ahead with

it originally because the Westinghouse Company
had spent a great deal of money changing their

plant and manufacturing tools with which to make

the multispeed transmission, and at that time they

could have closed for $100,000.00 for an exclusive

license but fo?' the delay in getting the patent com-

pany so that Diehl .nul riays and himself could take

over the stock in that company which was to make
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the money. He exiDlained that the thing that caused

the deal to fail was that they had to have the trans-

fer of the patents from the Wise Manufacturing

Company to the Wise Patent & Development Com-

pany [60] because the Westinghouse Company
would not go ahead with the deal until the Wise

Patent & Development Company had a clear title

to the patents."

At this point, the following stipulations were

made with respect to the deposit of $605.00 with the

Bank of America, West Berkeley Branch, men-

tioned in the amended petition:

*'Q. Now, did you ever have any conversation

with Mr. Wise in regard to the $605.00 on deposit

with the Bank of America, West Berkeley Branch,

in the name of H. Jacobsen ?

A. Yes, I did.

*'Mr. CLARK.—Can't we stipulate as to the facts

with regard to that ?

"Mr. RESLEURE.—Yes, I think we can.

"Mr. CLARK.—I have the letter here from Miss

Jacobson, showing her withdrawal of the final bal-

ance of the account in 1931, in November, charging

against that final balance a claim for salary of ap-

proximately $850.00, and remitting the balance of it

to Clark, Nichols & Eltse, advising us that if we
cared to communicate with her fui'ther in regard to

it, we should refer to her attorney; that she had this

bill for unpaid secretarial services ; and the $150.00
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was in November—approximately $150.00—was in

November, 1931, paid to our firm on account of at-

torney's fees, and the account was closed, and I

have here the letter showing the account was closed

in November, 1931.

"Mr. RESLEURE.—Well, I do not think I can

go that far with the stipulation. As far as I am
willing to stipulate, you have the date the account

was opened

"Mr. CLARK (interrupting). I have that in

the form of a letter from Mr. Sorrick, the manager

of the Berkeley Branch of the Bank of America.

[61]

"Mr. RESLEURE.—If you will show me the

letter, I will tell you what I am willing to stipulate.

"Mr. CLARK.—I will show you the letter from

the lady.

"Mr. RESLEURE.—I am not interested in the

letter from the lady, because I think we ought to

have her here to cross-examine her.

"Mr. CLARK.—When she got down to $430.00,

she took the balance. Here is her letter. I can

give you the exact deposits. Here is a letter signed

by Mr. Sorrick, the manager of the West Berkeley

Branch of the Bank of America. These deposits

were in the West Berkeley Branch of the Bank

of America.

"Mr. RESLEURE.—I will go ahead and make

the stijjulation we are willing to make. We will

stipulate that an account was opened in the name

of Huldur .lacobsen on Jmie 25, 1931 ; that the de-

posits ill this account totaled $()12.00; that the ac-
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count was closed on November 23, 1931, by the with-

drawal of the balance, which existed at that time,

namely: $430.00. That is stipulated?

''Mr. CLARK.—That is stipulated, yes.

''Mr. RESLEURE.—Now, will you also stipulate

that the funds that went into that account in the

name of Huldur Jacobsen represented moneys of the

Wise Manufacturing Company and wxre derived

from the sale of small tools belonging to the Wise

Manufacturing Company?

"Mr. CLARK.—That is right.

"Mr. RESLEURE.—And will you further stipu-

late, as your answer indicates, that the object in

putting this money in the name of Huldur Jacobsen

was to prevent any of the creditors of the Wise

Manufacturing Company ascertaining the existence

of these funds and making possible attachment

thereon? [62]

"Mr. CLARK.—Well, it was the usual practice

of putting funds in there to avoid their being at-

tached. We so stipulate ; the funds put in the name

of Huldur Jacobsen; deposits put in her name to

avoid of it being attached by the creditors.

"Mr. RESLEURE.—And will you further stip-

ulate that these funds wei-e concealed from credi-

tors and from all other peisons by the respondent

in this manner, having the account in somebody

else's name?

"Mr. CLARK.—Well, I think the Court can draw

its conclusicm that it was a practice perhaps to be

condeimied. I do not want to stipulate to that con-

clusion.



78 Wise Manufacturing Company

**Mr. RESLEURE.—All right.

**Mr. CLARK.—Now, that I have stipulated to

that, will you not stipulate that the account w^as

closed, as indicated by that letter sent by Huldur

Jacobsen ?

"Mr. RESLEURE.—No, I am afraid I cannot

go that far, much as I would like to return your

courtesy. I would like to have Miss Jacobsen, who

is a former employee, here to cross-examine her as

to what happened to these funds.

''Mr. CLARK.—Paid out all of them down to

that point, under the direction of Mr. Wise.

"Mr. RESLEURE.—We wdll stipulate that the

funds were paid down to $184 on November 28th,

at the direction of Mr. Wise.

"Mr. CLARK.—That is right.

"Mr. RESLEURE.—That is what you want?

"Mr. CLARK.—Yes; that is right, $184.45.

"Mr. RESLEURE.—Apparently this conflicts—

but we will let our stipulation stand.

"Mr. CLARK.—She was written to for the bal-

ance of the money, and she was then down at Tur-

lock. Instead of [63] sending the balance of the

money,—$530,—and the bank records show it, she

had the account transferred to herself at Turlock,

—

the balance of $530. She then sent a letter to Clark,

Nichols vt Eltse, reciting that she had withdrawn

from the account $345.55 un])aid salary, salary

earned prior to April 18, 1931, leaving a balance

of $184.45. She enclosed the check to us for that

amount. 'I'lic bank records show she withdrew the
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$530 on the date indicated in the other letter from

which you were reading

^'Mr. RESLEURE (interrupting).—$430

a-'Mr. CLARK (interrupting).—Well, that is a

clerical mistake. May I correct that? That is just

Mr. Sorrick's stenographer's clerical mistake.

''Mr. RESLEURE.—Yes, go ahead, stipulate it

was $530.

"Mr. CLARK.—Yes, $530.

"Mr. RESLEURE.—In my original stipulation

—in other words, in the first stipulation that I nar-

rated, the amount that I stated of $430, being the

balance on hand, should have been $530, and the

mistake was due to a clerical error in the letter.

"Mr. CLARK.—I think our stipulation is per-

haps unfinished. You stipulate the lady did with-

draw the $530 as indicated by Mr. Sorrick, or do

you want me to call him over here? It is useless.

"Mr. RESLEURE.—Yes, we will admit the $530

was withdrawn.

"Mr. CLARK.—By Huldur Jacobsen?

"Mr. RESLEURE.—All right; by Huldur Ja-

cobsen.

"Mr. CLARK.—And that she kept $345.50 of it,

and remitted the balance to Clark, Nichols & Eltse.

This letter shows it. [64]

"Mr. RESLEURE.—Well, I think we are in

hopeless confusion with the sti])ulation. The letter,

as a matter of fact, shows she sent you a check for

$184.45.

"Mr. CLARK.—That is what T said.
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''Mr. RESLEURE.—But she did not withdraw

the entire $530.

"Mr. CLARK.—No. Get this: The account was

deposited in the West Berkeley Branch of the Bank

of America. She was a clerk of some kind in the

Wise Manufacturing Company. She moved to Tur-

lock. When she was requested to remit the balance

of this particular account which was deposited in

her name, she saw a lawyer—she indicates in her

last paragraph she had seen a lawyer—and the bank

records show she called for $530 to be sent to the

Bank of America, the branch at Turlock; and she

then sent to us a statement showing that she had

taken from the $530, $345.55, and she remitted to

us the balance.

"Mr. RESLEURE.—All right. We will stipulate

to everything that Mr. Clark says, except we won't

stipulate that the $184 went to pay attorneys' fees,

and we won't stipulate that the $345.55 went to pay

prior salary. You can testify, yourself, as to that.

"Mr. CLARK.—I have been trying to aid you

by stipulating to records. Do you want me to take

the deposition of Huldur Jacobsen?

"The COUTtT.—I think you gentlemen will be

able to agree on that.

"Mr. CLARK.—She took the money, we never

have been able to collect it.

"Mr. RESLEURE.-All right, we will agree to it.

"Mr. CTiARK.—And will you stii)iil;ite we got

$184.85 on account of attorneys' fees? [65]

"Mr. RESLEURE.—Yes.
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^'Mr. CLARKE.—At that time, November 28,

1931.

"Mr. RESLEURE.—Well, let me see? Where
is your other letter—yes, approximately that time.

''Mr. CLARK.—All right."

The WITNESS PETERS (continued).—''I

know that Mr. Wise told me the money (referring

to the money mentioned in the foregoing stipula-

tion) was deposited in Miss Jacobsen's name, and

he told me also that she had withdrawn the greater

part of it to pay her salary.

"In answer to a question as to whether he had

heard Mr. Clark's statement here that only $200.00

had been received by the Patent and Development

Company from Westinghouse on commissions or

royalties, and whether it was correct, Peters stated

in substance : '

'

"I only know what Mr. Wise told me. He ex-

plained the original contract with Westinghouse,

and stated that it provided for royalties of so much
for each machine and half of the royalties were to

go to Westinghouse Manufacturing Comi)any to re-

duce the loan of $40,000.00, and that Mi-. Wise

stated that they figured this would be retired within

two years from royalties, and the other half was to

go to the Wise Patent and Development (Company,

for distribution to the stockholdei's, .-uid up to the

time I talked with Mr. Wise last February or Mai'ch

there had been approximately $5000.00 woi-th of
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royalties received. Over half of it had been paid

to Wise Patent and Development Company, but at

that time the note of $40,000.00 had fallen due, and

in renewing it they had agreed that all further roy-

alties should be retained by Westinghouse Company

to apply on the note. I do not think that Mr. Wise

knew exactly [66] what was happening to the $40,-

000.00 note. He said Mr. Hays was handling that,

and that for any information he wanted he had to

go to Mr. Owens. I suggested, in fact, that he should

write to Mr. Owxns for me.

The testimony of the vdtness, Peters, was here

interrupted to place the witness,

FLOYD B. CEHINI,

on the stand, who being first duly sworn testified

for petitioners as follows:

''I am an attorney practicing at Berkeley; I am
one of the attorneys for the petitioning creditors.

I know Roy T. Wise. I recall a conversation be-

tween Mr. Wise and Mr. Peters relative to the con-

tract of February 27, 1930 (the contract referred

to in the evidence). This was at Mr. Wise's house;

it was probably the first week in March, 1933."

''Present at Mr. Wise's home in Berkeley at this

conversation, were Mr. Peters, Mr. Wise, myself,

and Mrs. Wise."



vs. E. W. OUn, et al. 83

(Testimony of Floyd B. Cerini.)

At this point Mr. Clark renewed the preliminary

objections which he had made to the testimony of

witnesses as to w^hat Mr. Wise said, stating that

there was nothing to show that Mr. Wise had au-

thority to make admissions which were binding on

the corporation, and that as the right of the corpo-

ration to do business was suspended and the testi-

mony w^as for the purpose of showing facts in con-

cealment and at that particular time, Mr. Wise

could not practice concealment. The objection was

overruled, the respondent noting an exception.

The WITNESS (continued).—"Mr. Wise was

apparently repeating a previous statement he had

made to Mr. Peters—that he did not want the con-

tract disclosed to anyone. He stated that very few

people knew of it and he mentioned that he did not

want Mr. Dobrzensky to know that Mr. Peters had

seen the contract. That was the first time I learned

about the contract. The next day I saw the photo-

static copy of the contract. In a week or two I

imparted knowledge of the contract to my clients."

[67]

CROSS-EXAMINATION
OF WITNESS CERINI.

"Mr. Wise in the conversation referred to the

fact that there had been two other contracts, I

believe. I saw a photostatic copy of the letter writ-

ten by Mr. Owens to Mr. Wise which contained a

detailed statement as to what had been done with

the $10,000.00. I believe Mr. Rcsleuiv has a copy
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of that. I saw this letter about the same time I

saw the contract of Februaiy 27, 1930. That was the

first week in March, 1933."

Respondent here offered in evidence as their

Exhibit (B)

the letter last referred to. This letter is dated Aug-

ust 22, 1932, and is addressed to Roy T. Wise; the

body of the letter reads:

''Referring to your letter of August 8, 1932, to

Mr. Will H. Hays, copy of which was sent to me,

I note your suggestion that neither you nor Mr.

Diehl knew what disposition was made of the $40,-

000. obtained on the Westinghouse loan. You are

no doubt familiar wdth this but to revise your mem-
ory I will give you some data and expenditures im-

mediately following the receipt of the loan from

Westinghouse

:

Sept. 2, 1930—Roy T. Wise expenses 189.00

Sept. 3, 1930—Loan to Roy T. Wise 18,723.02

Sept. 13, 1930—Hays & Hays expenses paid 1,039.86

Sept. 13, 1930—Cushman, Bryant & Darby 2,967.18

Sept. 25, 1930—Purchase of 70 shares of

this com])any's preferred

stock which had been

issued for cash advance 6,742.53

Sept. 25, 1930—Salary of S. A. Fletcher

for Aug. and Sept. 1,000.00

Sept. 25, 1930—Payment of note for money

advanced 4,029.80
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Sept. 25, 1930—Hays & Hays services 3,250.00

Sept. 25, 1930—Clark, Nichols & Eltse 1,000.00

Nov. 24, 1930—Clark, Nichols & Eltse 1,031.20

Oct. 7, 1931—Cushman, Bryant & Darby 405.00

Oct. 7, 1930—Bank of America of Berkeley 250.00"

The above letter was signed by Mr. A. C. Owens.

The testimony of the witness, Cerini, here ended.

CROSS-EXAMINATION OF MR. PETERS.

''I believe my first visit to the home of Mr. Wise,

which was located on Burnett Street, in Berkeley,

was the [68] latter pai*t of October or early No-

vember. I told him I represented the preferred

shareholders, Charles E. Chapman, Professor

Franklin C. Palm, Patrick H. McMahon, the

Christensens, Theodore Harriman. Those are pre-

ferred shareholders who had not turned their stock

in to the escrow with Mr. Woolsey in Berkeley. At

that time I represented Franklin C. Palm, Patrick

McMahon, Charles E. Chapman, Joseph J.

Kearney, Soren Christensen, Henry Robb and

Theodore Harriman. I did not represent Mr.

Henderson. There was a Mr. Soren Christensen

and two other members of that family. Professor

Palm had power of attorney from all of these peo-

ple to act for them, and he retained me. He took

me down to see Mr. McMahon and Professor Chap-

man personally, and he communicated witli the

other shareholders and got their consent to my
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acting for them. In talking with Mr. Pahn he told

me of the filing of an action by an attorney by the

name of AVaddell. I then went to San Francisco

to the clerk's of&ce, adjacent to this court room,

and examined the records in that case. I read the

complaint through. I did not take a copy of it. I

have no recollection that that complaint recited

that the existing contract between Hays, Wise and

Diehl provided for the formation of a corporation

named the Wise Patent and Development Com-

pany, which was to have 2500 shares of common
stock. I did go to see Mr. Waddell personally, and

it w^as for that reason I went over the complaint

once, which is here in this court room, and then I

w^ent down to see him personally, and I have not

looked at that complaint since. After I read this

complaint and saw that it referred to the stock

structure of the Wise Patent and Development

Company, which comi)any is referred to in one of

these three contracts, I asked Mr. Palm as to how
it [69] was they gained the knowledge which they

incorporated in the complaint filed in November,

1931. Mr. Palm stated that he had no knowledge

of the contracts that had been made among these

three men. He stated that to me by saying that

Mr. Waddell had been a director of these com-

panies, and I believe an officer of one of them, and

that it was for that reason that they had retained

Mr. Waddell to handle this matter for them, and

Mr. Waddell drew a complaint from his own knowl-

edge, Mr. Palm signing it at Mr. Waddell 's re-

quest. He (lid not say that he had verified the com-
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plaint. He said he had signed the complaint, rep-

resenting the stockholders."

There was here offered in evidence, as the

Respondent's Exhibit '^C"

the files in Case No. 3114-S of the office of the Clerk

of the United States District Court, Northern

District of California. The complaint in said case

was in substance as follows:

It was entitled in the above entitled Court. It

named as plaintiffs, Franklin C. Palm, individually

and as attorney in fact of Horace N. Henderson,

Patrick H. McMahon, Charles E. Chapman, Jose-

phine J. Carney and Soren Christensen, and Hen-

rietta Huff. It named as defendants, A. M. Diehl,

W. H. Hays, Roy T. Wise, and Wise Patent and

Development Company. A summary of its allega-

tions, except where quoted, follows:

Par. 1 alleged that plaintiff was a resident and

citizen of the State of California.

Par. 2. That defendants Diohl and Wise are

now residents of Pittsburg.

Par. 3. That Wise Patent and Development

Company is a Delaware coi^ioration, but that it is

not qualified as a foreign corporation to do business

in California.

Par. 4 and Par. 5. That Standai-d Die ^ Tool

Com- [70] pany, Incorporated, and the Wise Manu-

facturing Company, are California corporations.
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Par. 6. That W. H. Hays is a resident of Sulli-

van, Indiana.

Par. 7. That the capital stock of Standard Die

& Tool Company was 700 shares of conunon stock

and 300 shares of preferred, par value of each share

bemg $100.00.

Par. 8. That the total capital stock of the Wise

Manufacturing Company was 37,500 shares, with-

out par value.

Par. 9. '^That during all the times herein men-

tioned the plaintiff has been and now is the owner

of 20 shares of said 8% preferred capital stock of

said Standard Die & Tool Company, of the par

value of $100.00 per share. That plaintiff, has been

and now is the duly appointed attorney-in-fact of

Horace N. Henderson, Patrick H. McMahon, Soren

Christensen, Charles E. Chapman, Henrietta S.

Huff and Josephine J. Carney, and that plaintiff

by said appointment as said attorney-in-fact has

been and now is authorized by the above named

parties and each of them to bring this action for

them and in their behalf, and in behalf of each of

them. That the said parties during all the times

hei-ein mentioned have been and now are the owners

of shares of said 8% preferred capital stock of said

Standard Die & Tool Company as set forth as fol-

lows, to-wit: Patrick H. McMahon, 30 shares of

the i);ir value of $100.(X) per share; Charles E.

Chapman, 20 shares of the par value of $100.00 per

share; Soren Chi'istensen, 30 shares of the par value

of $100.00 per share; Horace N. Henderson, 5

slini-cs of tlic ])ar vnlno of $100.00 per sliarc; Hen-
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rietta S. Huff, 5 shares of the par value of $100.00

per share; Josephine J. Carney, 10 shares of the

par value of $100.00 per share."

Par. 10. "That on or about the 1st day of

August, 1929, the stockholders of said Standard

Die & Tool Company, voted to transfer the assets,

business and liabilities of said Standard Die & Tool

Company, to said AVise Manufacturing Company.

That at said time, the said conmion stockholders

of said Wise Manufacturing Company were also

the said common stockholders of said Standard Die

& Tool Company and said common stockholders by

reason of their said holdings of the common capi-

tal stock in each of the said corporations, owned

and controlled each and both thereof. That at

said time more than one-half of the said common

capital stock of said Standard Die & Tool Com-

pany and of said Wise Manufacturing Company,

was owned by the defendant, Roy T. Wise."

Par. 11. "That pursuant to said vote of said

stockholders of said Standard Die & Tool Com-

pany, the assets and business of said Standard Die

& Tool Company were conveyed and transferred to

said Wise Manufacturing Company on or about

August 1st., 1929. That among the assets of said

Standard Die & Tool Com])any so transferred and

conveyed as aforesaid, were certain United States

patents U])on a multi-speed ti'ansmission, which

said patents had been issued to the defendant, Roy

T. Wise, [71] under T^etters Patent issued by the

United States Patent Office. T\vA prior to the

said transfer of assets by said Standard Die c^-
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Tool Company to said Wise Manufacturing Com-

pany on August 1st., 1929, said Roy T. Wise had

transferred to said Standard Die & Tool Company

the said patents and each of them, and had received

in exchange therefor the hereinabove mentioned

shares of the common capital stock of said Standard

Die & Tool Company, standing in his name. That

the plaintiff is ignorant of the serial nmnbers and

dates of issuance of part of said patents, but that

two of said patents bore the following names, dates

of issuance, and serial numbers, to-wit: Wise Con-

stant Mesh Gear Transmission Clutch, United

States Patent Serial No. 378,826 and dated July

17, 1929; and Wise Constant Mesh Transmission

For Electric Motors, bearing United States Patent

Serial No. 380,634, and dated July 24th., 1929."

Par. 12. "That said Horace N. Henderson, Pat-

rick H. McMahon, Charles E. Chapman, Josephine

J. Carney, Soren Christensen, Henrietta Huff, and

plaintiff, had each purchased the respective numbers

of shares of the said 8% preferred capital stock of

said Standard Die & Tool Company as hereinabove

set forth in Paragraph No. 9, upon the representa-

tions and statements of the defendant, Roy T. Wise,

that the said patents and each of them herein re-

ferred to were and each of them was of great value,

and that said Roy T. Wise by his said majority

stock owiicrshiyi of said Standard Die & Tool Com-

])any would make large and continuing profits from

the manufacture and sale of the said ])atented

devices. That snid Roy T. Wise further represented

to })laintiff and tlic stockholders in this paragraph
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named, that the said transfer of the assets and busi-

ness of said Standard Die & Tool Company to said

Wise Manufacturing Company would greatly facili-

tate the said manufacture and sale of said patent

devices, and would enhance the future profits to be

derived from said continuing business. That the

said stockholders in this paragraph named, and each

of them, purchased the shares of stock herein enu-

merated in Paragraph 9 by reason of the reliance

they and each of them placed in the said statements

of said Roy T. Wise. That the said statements of

said Roy T. Wise and each and all thereof were

false, and were made by said Roy T. Wise with the

intent and purpose of defrauding the above named

stockholders and each of them.'*

Par. 13. ^'That on or about the 5th day of

March, 1930, said Roy T. Wise by reason of his said

control of the common capital stock of the said Wise

Manufacturing Company, and by reason of his con-

trol of the common capital stock of the said Stand-

ard Die & Tool Company, caused the directors and

officers thereof to transfer the said patents, and all

the assets and business of said corporations, and

each of themi, to the Wise Patent & Development

Company, a Delaware corporation. That the plain-

tiff is informed and believes and therefoi'e states

the fact to be that the capital stock of said Wise

Patent & Development Company was and is divided

into 1000 shares of preferred capital stock of the

par value of $100.00 per share, and 2500 shares of

common capital stock of no \yAV vnln(\ That ])lain-

tiff is informed and believes and IlKM'ef'ore states
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the fact to be that all the said capital stock, of said

Wise Patent & Development Company, except for

approximately five qualifying shares, is owned share

and share alike by the defendants, A. M. Diehl, W.
H. Hays and [72] Roy T. Wise. That the defend-

ants Wise Patent & Development Company, A. M.

Diehl, and W. H. Hays, secured their respective in-

terests in said patents, assets and business as herein-

above set forth with full knowledge of the repre-

sentations made to said stockholders by said Roy T.

Wise, and with full knowledge that the said transfer

of said patents, assets and business was and is a

fraud upon the rights of said preferred stockhold-

ers herein named. That the said stockholders herein

named in Paragraph No. 9, have received, nothing

for their shares of preferred capital stock, for which

the sum of $100.00 per share was paid by them.

That the common stockholders of said Wise Manu-

facturing Company have been paid the smn of $20.00

per share for their stock; and that the holders of

the common capital stock, and of certain shares of

the preferred capital stock of said Standard Die &
Tool Company have received the par value of their

said shares after said March 5th, 1930."

Par. 14. "That by the terms of the Ai-ticles of

Incorporation of said Standard Die & Tool Com-

pany, it is provided as follows, to-wit:

''In the event of the liquidation or dissolution,

whether voluntary or involuntary of this corpora-

tion, or the sale of all its assets; or in the event of

its insolvency, the holders of the preferred stock

shall be entitled to be paid in full both the unpaid
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dividends accrued thereon, if any, and the par value

of their respective shares before any amount shall

be paid to the holders of the common stock ; and the

holders of the common stock shall be entitled to the

remaining assets."

*'Except as to matters and things hereinabove

stated, no distinction shall exist between said classes

of stock or owners thereof and no preference shall

be granted nor shall any distinction be made be-

tween the classes of stock either as to voting power,

or as to statutory or constitutional liability of the

holders thereof to the creditors of this corporation."

Par. 15. ''That the said transfer of the said

patents, business, and assets of said Standard Die

& Tool Company and said Wise Manufacturing Com-

pany dated on or about March 5th, 1930, was and is

a fraud upon the preferred stockholders named in

Paragraph 9 and upon plaintiff. That the proceeds

of said transfer have been distributed contrary to

and in violation of the Articles of Incorporation of

said Standard Die & Tool Company and in fraud of

the rights of stockholders of said company herein

named. That the defendants A. M. Diehl, W. H.

Hays and Wise Patent & Development Company

were and are parties to said transactions and know-

ingly participated therein."

The complaint prayed that the defendants should

be compelled to pay the plaintiffs the full par value

of the stock or that the defendants Wise, Diohl and

Hays should bo rec^iiirod by the Court to cause the

defendant Wise Patent and Develoj)mont Com]inny

should retransfer the patents to the Standard Die
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and Tool Company. The complaint prayed for gen-

eral equitable relief, [73] and for costs. An affidavit

was attached to the complaint, reading as follows:

'^FRANKLIN C. PALM, being first duly sworn,

deposes and says: That he is the plaintiff in the

above entitled action ; that he has read the foregoing

complaint and knows the contents thereof; that the

same is true of his own knowledge, except as to those

matters that he believes it to be true.

FRANKLIN C. PALM."

This complaint was marked ''Filed November 30,

193L"

In the same file was a stipulation, filed January

29, 1932, extending the time to plead of any such de-

fendants as had been served to February 27, 1932.

This stipulation was signed by George F. Sharp

and James Waddell, as attorneys for the plaintiffs.

The file showed another stipulation filed February

27, 1932, reciting that no default was to be taken,

and that any such service on any of the defendants

as had been made was abortive and that the defend-

ants would not be required to appear unless they

were legally served.

In the same file was a Notice of Substitution of

Attorneys. It was entitled in the case, and it was

signed by George F. Sharp and James Waddell, as

the former attoi'neys for the phiintiffs, and by the

said Frederick W. Peters as the substituted at-

torney. Tins notice wa« dated February 2, 1933,

and it was filed February 6, 1933. The notice was

addressed to Clark, Nichols & Eltse.
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CROSS-EXAMINATION OF WITNESS
PETERS (resumed).

''Mr. Waddell did not mention to me that he was

the attorney for the petitioner, Mr. Olin, who re-

covered one of the judgments referred to in the peti-

tion in this case. I did not ask Mr. Waddell as to

whether he had any information of any sort rela-

tive to the agreement that had been made among the

three men, Wise, Hays and Diehl. I did not ask

because at that time [74] I had no knowledge of any

agreement. In fact, I asked Mr. Waddell if he

knew what had happened to the patent and who

owned it, and he said he did not. I read this com-

plaint here over once, and I tried to get in touch

with Mr. Waddell at least a half a dozen times after

that, and he was always too busy to see me."

''Q. In the course of your conversation with Mr.

Wise, in which he stated that the contracts had not

been shown to anyone excepting—insofar as he knew

—excepting those three people, and after Mr. Wise

had made that statement to you, did you not put

some question to Mr. Wise, 'How is it, Mr. Wise,

that in November, 1931, Mr. Waddell was able to

file a complaint reciting in substance the chief

feature of this agreement between Wise and Diehl

and Hays'?

A. I never mentioned the first complaint to Mr.

Wise at any time except to tell him I knew it had

been filed, and I did not think it was of any use.

Q. Now, you state that Mr. Wise let you have

the minutes of this cor])oration, the Wise Manu-
facturing Company, and of the Standard Die S: Tool
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Company, and the books of these two corporations,

for a period of two weeks ?

A. Approximately, yes.

Q. Did you examine all of these records which

he delivered to you and allowed you to keep for this

l^eriod of time ?

A. I did.

Q. You state, on your direct examination, that

you read every resolution of the boards of directors

of these two corporations through ?

A. I believe I did." [75]

"I did not examine the ledgers and journals and

ordinary accounts of the two companies to find

what debts had been paid through Escrow 167 at

the Bank of America. Mr. Wise gave to me a

statement showing he received from the Wise Pat-

ent and Development Company $25,000.00, which

he said was received for the sale of the patents,

and that listed a long list of creditors w^hich he said

had been paid through this Escrow 167 at the Bank
of America. I asked Mr. Wise for the books and

correspondence, and he said there was too much
there. He stated that he would give me what I

asked for. That offer was not open after I had

made a two weeks examination of the minutes for

after having the books for two weeks, I took them

back to him and asked him at that time for the

correspond(Micc with Will Hays, and he refused

to give me the correspondence. He showed me one

or two letters, he told me that he had given Hays

a copy of every directors' meeting and stockhold-
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ers' meeting of [76] the company, sending them

east to Hays and corresponding with him. He
showed me only one letter he had received from

Alonzo Owens. He showed me that letter in answer

to my inquiry as to w^hat had happened to the

$40,000.00. That letter accounted for the $40,-

000.00. That letter is Respondent's Exhibit ^'B".

They did renew the $40,000.00 note to the West-

inghouse Company. He did not say to me that the

note had been renewed for an amount which was

the original amount less royalties, and that the

royalties were less than $1000.00. He merely told

me he had renewed the note under the j)ressure of

the Westinghouse Company, and that they were

going to refuse to renew the note any longer and

were pressing Mr. Hays and Mr. Diehl."

*'Q. Did he not also say this: that when they

made the contract, they thought the returns from

the royalties would be so great that it was under-

stood between Westinghouse Company and these

three men that one-half of the royalties would go

to the Patent Company, the Wise Patent & Devel-

opment Company, and the other half should be

applied on the note? Didn't he say that?

A. Pie told me that was the original agree-

ment, and he expected the royalties to pay off the

note within two years.

Q. Didn't he say this to you, too: that the

royalties had been so little that the Westinghouse

Company had insisted that the whole of the i-oval-

ties be applied on the note which was iHMiewod?
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A. He said they had been reduced, and because

no—no pa\nnents had been made on the principal

—and that they had insisted on the renewal of the

note, and that all royalties be applied to the note.

Q. In other words, they were not prepared to

pay off the note when its due date arrived, they

got it renewed, and that Westinghouse Company
insisted that all the [77] royalties that came in on

this contract should be applied on that note?

A. Yes.

Q. And you left with that understanding and

you never checked it or investigated, to determine

whether there were any facts to the contrary?

A. I beg your pardon, I did. I asked Mr. Wise

for a copy of the contract of Westinghouse, and

I asked for the correspondence.

Q. I mean, from that time forward, you have

rested content, as the representative of the Pro-

fessor and these other people, with the idea that

that note was lodged there and that it was being

paid olf only with such royalties as may come in

due to the Wise Patent & Development Company?

A. No. I asked Mr. Wise about that the last

time I saw him, and he told me that the Westing-

house Electric Company was pressing Mr. Hays

for payment because they did not want to renew

the note, and that is one of the reasons he did

not want Mr. Hays to know I saw the contract, that

Westinghouse was pressing Mr. Hays and Diehl

i'ov th(» "f)nyni('nt of the note, and did not know



vs. E. W. Olin, et al. 99

(Testimony of F. W. Peters.)

whether they would renew it the following Sep-

tember, when it fell due or not."

The cross-examination of the witness, Peters, con-

tinued as follows:

Mr. Clark next asked the witness if Mr. Palm
had ever mentioned to him that Mr. Wise, early

in 1931, had offered to the preferred stockholders

to turn over to them everything he had received

out of his stock, anything that was promised to him,

that is out of this Wise Patent and Development

Company, if they would simply consent to take it

subject to the burden of the indebtedness unpaid

to Owens. The witness replied that Pahn never

mentioned such a thing. [78]

The witness testified that he had never repre-

sented Mr. Palm at any other time than the Pahn
vs. Diehl suit mentioned in the testimony.

'^Q. Did he state to you he had been invited

to go to the Bank of America and deposit his stock

and sign an agreement to a trust there created by

Mr. Wise, wherein he agreed that—without stating

exactly what the terms of the contract were

—

wherein Wise agreed he would hold everything com-

ing to him under these contracts for the use and

benefit of the preferred stockholders of the

Standard Die & Tool Company?

A. No, Mr. Palm did not tell me anything about

that, Mr. Clark. That was told by—I believe it

was Mr. White—oh, yes, he told me that at some

meeting in San Francisco in 1932, that Mr. Wise
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had olfered to put up his shares of the company

in escrow with Mr. Woolsey. I think that is what

we are talking about; and the preferred sharehold-

ers were to turn in their stock and release all

rights they had against the Standard Die & Tool

Company or against the Wise Manufacturing Com-

pany.

Q. Now, Mr. Palm told you that was proposed

at a meeting at which he attended?

A. No, Mr. Waddell had gone over to represent

them, and Mr. White had gone over, and Mr. Mc-

Mahon had gone over, Mr. Eltse and Mr. Dobrzen-

sky.

Q. Mr. Waddell is the gentleman with whom
you conferred about the suit which had been filed

in which the stockholders wanted to get this bonus,

or whatever it might be called, that was to go to

Wise, isn't that true?

A. No. They filed that suit, Mr. Waddell told

me he figured from the complaint—just what he

told me after I [79] read the complaint—that there

was fi-aud involved in the transaction some place,

that ho did not know very many of the facts, but

lie did know the patent had been transferred out

of tlie Wise Manufacturing Company, or had been

assi,i;med, and that ho did not know what had been

received foi- it.

Q. Then Waddell told you that when he drew

that com])laint he know that fraud had boon prac-

ticed U])on the stockholders and everyone concerned

in the Wise Manufacturing Company, did he?
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A. No, he did not. He said that there was some

fraud involved in the whole case, but he did not

know for sure; in fact, he said he knew very little

about the whole situation, even as a director of the

company.

Q. Did he tell you that the fraud inhered in the

making of that particular agreement which called

for the creation of a corporation known as the

Wise Patent & Development Company, in which

the shares of stock were to be $2500, as recited in

the Palm case?

A. He never mentioned that.

Q. You went to the bank also for the purpose

of examining the records connected with this

escrow ?

A. No, I did not.

Q. You never talked then with anyone at the

Bank of America?

A. I talked—I believe I called up the manager

over at the bank and asked if I could have access

to the escrow, and I was referred to Clark, Nichols

& Eltse. Mr. Cerini then went over to see Mr.

Eltse, and told him we were investigating in the

matter, and asked merely if he could go over to the

bank and examine the escrow, and Mr. Eltse said

absijlutely none of their records were open to us.

Q. Did anyone tell you that early in—that in

March, 1931, Mr. Wise had tendered everything

that he had obtained under this contract arrange-

ment with Diehl and Hays—everything he had

[80] obtained under it—to the Bank of Ainci'ica,
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asking- them to act as trustees for these preferred

stockholders, so that they might have distributed

to them everything that he had received out of that

contract in proportion to the stock holding?

A. Never.

''Mr. CLARK.—Q. Of course, you were not

very greatly surprised that the exact terms of this

contract had not been broadcast?

A. I never heard of the contract until Mr. Wise

showed it to me."

*'I noticed the resolution in the minutes of the

company, of December 31, 1929, reciting that the

company was in distress and was being pressed by

its creditors, and nmst execute a series of notes to

about 15 creditors in order to get time, together

with other things recited. I knew the company

was indebted. Wise told me the condition of the

company generally and that it was in distress in

1929, and that they had a great many outstanding

creditors, and that he was trying to raise money

to pay off the creditors. I did not know that fol-

lowing 1929 Wise contacted Hays and Diehl and

ti'iod to get them to advance $25,000.00 to meet the

claims of the creditors, in fact Mr. Wise told me
that he had gone to Los Angeles, and I believe

there was a resolution in the minute book reciting

that he had met Hays, I believe it was, in Los

Angeles, and giving him authority to go east and

raise $75,000.00."
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The witness' attention was called to the minutes

of the meeting of the directors of the Wise Manu-
facturing Company, of January 27, 1930, which

were read by Mr. Clark. These minutes included

the following:

^'President Wise discussed conference with Mr.

Will Hays on his trip to Los Angeles January 21st

to 25th. During conferences Mr. Hays telephoned

A. N. Diehl, Vice President of the Carnegie Steel

Company of Pittsburgh and made a definite ap-

pointment for Mr. Wise to discuss the possibility of

refinancing. License to Manufacture, or the prob-

ability [81] of outright sale. Mr. Will Hays is to

act as our counsel in this matter—no definite plan

having as yet been determined. At Mr. Will Hays'

suggestion, Mr. Wise is to take 5 HP Westing-

house motor and transmission, together with pony

brake, and demonstrate it to concerns as recom-

mended by Mr. Hays.

Motion was made by Mrs. Wise, seconded by Mr.

Olin, to give our attorney James E. Waddell au-

thority to use his best juduinent in the settlement

of our account with the Kidelite Company of Lew-

iston, Idaho."

The witness then testified:

**I discussed in a general way the contents of

these minutes with Mr. Wise. I was trying to

find how Mr. Hays came into the picture."
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"Q. Aiid be came in right in the midst of this

distress ?

A. Yes."

Peters then testified in substance as follows:

That be bad noticed the resolution gotten up on

March lOtb, 1930, employing auditors to make up

a full list of the debts of the concern, and be saw

a list of the debts compiled which he (Wise) had

presented to Mr. Van Dine.

The witness continued:

"I know that Mr. Van Dine had put a list of

these debts with the bank. Mr. Wise told me that

the money had been paid out by Clark, Nichols &
Eltse to this list of creditors. I noticed that Mr.

E. W. Olin had been elected Secretary-Treasurer

of this company. I know he was one of the direc-

tors."

Peters next testified that he had read the min-

utes of the meeting of March 10th, 1930, and when

questioned as to whether he had noticed therein a

waiver of notice of meeting of directors to be held

April llth, replied that he had noticed in the min-

utes quite a few of those waivers. He admitted

that he had no difficulty in finding out that Hays
.•111(1 Dichl were the men with whom Wise was deal-

ing: after readint:: those ininutes. He also stated
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that Mr. Olin, who signed the minutes as secretary

at page 25 of the minutes of the Wise Manufac-

turing Company [82] as secretary, is one of the

petitioning creditors.

The minutes of April 11, 1930, from page 25 of

the minute book, were here read, as follows:

'^ Director Pansey E. Wise read a letter received

from Mr. Roy T. Wise, President of this Com-

pany, wherein Mr. Wise requested authorization to

negotiate in the name, and for the benefit of the cor-

poration, a loan of $25,000 the said sum to be used

to satisfy current claims of creditors of this cor-

poration pending sale of corporate assets to

Messrs. A. N. Diehl, Will Hays, et al.

It appears from Mr. Wise's letter that some time

might elapse before the validation and check-up of

patents of The Wise Manufacturing Company in-

volved in the sale.

A resolution was passed, a copy of which is at-

tached hereto and made a part hereof, authorizing

the President and Secretary in the name of the

Corporation and under the corporate seal to exe-

cute a promissory note in the principal sum of

$25,000, bearing interest at the rate of not to ex-

ceed 8% per annum.

There being no other business before th(^ meet-

ing, the same was on motion made, seconded and

carried declared duly adjourned.

ROY T. WISE E. W. OLIN
Pr(^sident Secretary''
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The witness continued:

"I remember reading that resohition, and that

raised a question in my mind as to where Alonzo

Owens came in, and I went down and talked with

Mr. Wise about that resohition. I believe Mr. Wise

executed the $25,000.00 note at the time mentioned

in the resolution, and sent through the resolution

or requested them to pass it for him. I do not re-

member Wise telling me that Hays let Wise on

his mere promise have $25,000.00 or substantially

that sum before they fixed the papers up. In fact,

he told me Mr. Hays was not involved in this when

I first went down to see him. It was almost a

month and a half before I found out that the $25,-

000.00 advanced by Owens was really the money ad-

vanced by Hays. Mr. Wise had tried to conceal the

fact that Hays had advanced the $25,000.00."

"Q. But you did afterwards ascertain the fact

that A. C. Owens was simply an attorney in Mr.

Hays' office, and in whose name a deed of trust

was given?

A. I cannot say that, because when I asked Mr.

Wise about the foreclosure of the mortgage he said

that that prom.issory note was still in Mr. Owens'

name, and Mr. Owens had foreclosed the mort-

gage, and he had written to Mr. Hays protesting

about it, and that the money was Mr. Owens, and

he held the mortgage; and so I am not sure still in

my own mind exactly how that was "

**In my examination of the minutes I believe I

noticed the resolution of the Wise Manufacturing

Company of May 26, 1930."
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The resolution of that date was here read, it be-

ing [83] the resolution authorizing the borro-v\4ng

of $25,000.00 which resolution is Petitioners' Ex-

hibit 2.

Thereupon the following occurred:

Q. Did you also, in checking the records of this

corporation, encounter a resolution of May 5, 1931,

authorizing the Standard Die & Tool Company to

transfer the patents to the Wise Patent & Develop-

ment Company?

A. I do not know, Mr. Clark. I know there was

something to that effect, but I do not remember

what it was. You will have to refresh my memory.

I do know there was some such resolution, and it

was not adopted by all of the directors. I think

there was some resolution merely passed by Mr.

Wise and Mrs. Wise as being the only directors

present.

Mr. RESLEURE.—There is such a resolution,

and I submit it should go into evidence.

The witness here identified a certain Minute Book

of the Standard Die & Tool Company as containing

the minutes of the meeting of the directors of said

company held May 5, 1930. These minutes showed

that Mrs. Wise and Mr. Olin were present at the

meeting. The minutes also showed that Roy T.

Wise had signed the minutes of the meeting. The

minutes showed the adoption of the following reso-

lution :
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"BE IT RESOLVED: That the Board of Di-

rectors of the Standard Die and Tool Company,

Inc., sell, assign and transfer to the Wise Patent

and Development Company, its successors, assigns

and legal representatives, all those certain patents

and applications described as follows

:

Patent 1,745,075, granted January 28, 1930, to

Roy T. Wise, for Improvements in Three-Speed

Transmission

;

Appln. of Roy T. Wise for Letters Patent of the

United States for Certain new and useful improve-

ments in Constant Mesh Gear Electric Motor, Serial

No. 283,248, Filed June 6, 1928; [84]'

Appln. of Roy T. Wise for Letters Patent of the

United States for certain new and useful improve-

ments in Two-speed Transmission—Serial No.

283,247, Filed June 6, 1928;

Appln. of Roy T. Wise for Letters Patent of the

United States for certain new and useful improve-

ments in Transmission Clutch, Serial No. 296,659,

filed August 1, 1928;

Appln. of Alfred Wasbauer for Letters Patent

of the United States for certain new and useful

improvements in Three-speed Constant Mesh Gear

Electric Motor Transmission—filed January 4, 1928

—Serial No. 244,434.

AND J5E IT FURTHER RESOLVED: That

this corporation does hereby authorize and request

the Commissioner of Patents to issue the Letters

Patent to issue upon the said pending applications
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to the said assignee and that this corporation exe-

cute any and all further papers requested by said

assignee, its successors, assigns and legal represen-

tatives, to fully sell, transfer and assign, without

further remuneration to this corporation, any and

all applications filed or patents granted for said

inventions in countries other than the United States

to the end that title thereto shall be fully perfected

in said assignee.

AND BE IT FURTHER RESOLVED: That the

Secretary of this corporation execute such an as-

signment as authorized by this foregoing Resolu-

tion and that upon the execution of the same and as

a part of the execution thereof, she affix the cor-

porate seal thereto."

There was here placed in evidence, as

Respondent's Exhibit ^'D"

a contract dated May 8, 1930, signed by Roy T.

Wise, as first party, and Ambrose N. Diehl and Will

Hays, as second party. This contract read as fol-

lows: [85]

SUPPLEMENTARY AGREEMENT.

THIS SUPPLEMENTARY AGREEMENT,
made and entered into this eighth day of May,

1930, by and between Roy T. Wise, of Berkeley,

California, party of the first part, and Ambrose N.

Diehl, of Pittsburgh, Pennsylvania, and Will H.

Hays, of Sullivan, Indiana, parties of the second

part, witnesseth that,
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WHEREAS, the parties hereto did, under date

of February 27, 1930, enter into a certain written

agreement, relative to certain inventions and

patents, and certain applications for patents for

applying- various transmission speeds to induction

motors, and

WHEREAS, by said agreement of February 27,

1930, it was contemplated that a corporation would

be formed under the laws of the State of Dela-

ware, to be known as the Wise Patent and Develop-

ment Company, with a capitalization of 1200 no par

value shares of common stock, and

WHEREAS, since said date and the making of

said contract the parties have mutually agreed to

change the authorized capital of said corporation

and a corporation pursuant to such mutual agree-

ment has been organized under the law^s of the

State of Delaware in the name of Wise Patent and

Development Company, with a capitalization of

2500 no par value common shares and 1000 shares

of preferred stock of a par value $100.00 per share,

and

WHEREAS, it is the mutual desire of the parties

hereto that said contract of February 27, 1930, be

supplemented and modified as herein provided,

NOW, THEREFORE, in consideration of the

mutuality hereof and the sum of one ($1.00) dol-

lar, each to the other paid and for other valuable

and sufficient considerations, the receipt of all of

which is hereby acknowledged, it is agreed by and

between the parties hereto as follows: [86]
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A. That Item 2 of said contract of February

27, 1930, be and the same is modified to read as

follows

:

That the capital stock of the said Wise Patent

and Development Company shall consist of 3500

shares, of which 1000 shares of the par value of

$100.00 each, amounting in the aggregate to $100,-

000.00, shall be preferred stock, and of which 2500

shares without par value shall be common stock,

of the common stock 1500 shares shall be issued as

follows: 25 shares shall be first issued to the five

directors of said corporation and later acquired by

the parties hereto and reissued 8% shares to Roy
T. Wise; 8% shares to Ambrose IST, Diehl; and

8% shares to Will H. Hays, 458% shares shall be

issued to Roy T. Wise and by him assigned to

Ambrose N. Diehl; 458% shares shall be issued to

Roy T. Wise and by him assigned to Will H. Hays

;

458% shares shall be issued to Roy T, Wise, and 100

shares shall be issued to Roy T. Wise to be used by

the party of the first part in the complete discharge

and release of the said party of the first part and

said patents, applications and rights from any and

all claims, if any, against said party of the first

part, or his assignees, or the said Wise Patent and

Development Comi)any, or the Standard Die and

Tool Company, Incorporated, or the Wise Manu-

facturing Company, by B. K. Gillespie of Los

Angeles, California, and Owen B. Smith, of Oak-

land, California, or cither of thorn, ])rovided, how-

ever, [87] that such TOO shares so to be issued for
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such purpose to the party of the first part shall be

so used by him as that the voting right in such 100

shares remains in the party of the first part and the

parties of the second part jointly for a period of

two years from the date of issue, it being under-

stood that while there is no legal claim against the

party of the first part by the said B. K. Gillespie

and the said Owen B. Smith, the party of the first

part desires to reward them for certain services

heretofore rendered by them in indirect relation to

this transaction. It is understood that all of such

1475 shares of common stock shall be issued fully

paid and non-assessable in exchange for such assign-

ments of such patents, applications and rights, all as

herein provided for which said party of the first

part undertakes to cause and has caused to be

assigned.

B. The party of the first part hereby acknowl-

edges receipt of six hundred fifty ($650.00) dol-

lars, provided to be paid in item 5 of the agree-

ment of February 27, 1930, such smn having been

advanced by the parties of the second part herein

for the account of Wise Patent and Development

Company as a loan.

C. The parties of the second part have hereto-

fore made advancements to the party of the first

})ait for the account of the Wise Patent and De-

veloi)ment Company and the parties of the second

part shall bo entitled to reimbursement of any

sums so paid ])eforc the party of the first part shall

be entitled to any portion of the seventy-five thou-
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sand ($75,000.00) dollars provided for in Item 7

of the agreement of February 27, 1930. [88]

D. The parties hereto further agree that they

will cooperate to the end that the Wise Patent and

Development Company will issue and sell the 1000

shares of Preferred Stock in the Wise Patent and

Development Company at and for the price of $95.00

per share and issue and sell the remaining 1000

shares of no par value common stock in said Com-

pany at $5.00 per share, along with such Preferred

Stock, and that 250 shares of such Preferred and

Common Stock be sold immediately and the re-

mainder thereof sold at such time as the President

of said company shall deem necessary, and that

from the proceeds of the sale of said stock the Wise

Patent and Development Company shall loan to the

party of the first part herein a siun not exceeding

Seventy-Five Thousand ($75,000.00) Dollars from

time to time, taking his promissory note, or notes,

therefor to the satisfaction of the parties of the

second part and said Wise Patent and Development

Company, and assign as collateral security for such

note or notes the stock owned and/or controlled by

the party of the first part in the Standard Die .nul

Tool Company, Incorporated, and the Wise Manu-

facturing Company, both California c()ri)orations,

and will further cause to be i)ledged by said Cali-

fornia corporations all of their assets of whatsoever

kind or natui'e and in such fonn and maimer as is

satisfactory to the parties of the second i)art lierein

and to the Wise Patent and Development Com])any

and will assign and deliver and ti-ans('cM- to \\\v Wise
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Patent and Development Company all of his stock

in said Wise Patent and Development Company for

further assurance as collateral and as security for

such loan.

The i)arty of the first part agrees that in the

event of making of such loan by the Wise Patent

and Develop- [89] ment Company he will use the

funds derived therefrom in the retirement of obli-

gations and in the purchase of stock owned by

others in the said California corporations and fur-

nish the parties of the second part of evidence of

such application of funds. It is mutually under-

stood between the parties that such loan is sub-

ject to appropriate approval and corporate action

by the Wise Patent and Development Company

and that said company could not loan money ex-

cept in its direct relation to the acquiring of prop-

erty rights from the party of the first part and the

said California corporations, and in connection with

such advancements and loans so made.

The advancement or loan of said $75,000.00 or

any part thereof by the Wise Patent and Devel-

opment Company shall in no event be considered as

payment or part payment of the $75,000.00 men-

tioned in said contract of February 27, 1930, and

the i)arty of the first part herein shall not be en-

titled to any ])ortion of the $75,000.00 ineiitioned in

said colli I act excei)t, when, as and if, the sum is

available from surplus accumulated over the ex-

pense of opcrnlin-j: the Wise Patent and Develop-

ment ('()mj)any, as provided in said contract of

FebruaTy 27, 1930, and it is agreed that PreP(M'red
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Stock Dividends shall constitute a part of expense

of operating said company.

It is understood between the pai'ties that the

party of the first part may need a substantial por-

tion of the said sum of $75,000.00, which he is re-

questing the Wise Patent and Development Com-

pany to loan him and the party of the first part

obligates himself to secure as fully as possible the

advancement [90] of said sum of $75,000.00, or

any part thereof, and cause the Standard Die and

Tool Company, Incorporated, and the Wise Manu-

facturing Company, in which companies the party

of the first part owns the controlling interest, to

execute such document or documents as will af-

ford the greatest security for such loan in view

of the fact that the funds so requested are to be

used by the party of the first part incident to his

acquiring stock in said California Companies and

in payment of obligations of said companies, and

the undersigned further represents that he will

transfer and assign the stock in said California

corporations and the said stock in the Wise Patent

and Development Company as security for such

sum or sums so advanced.

E. The party of the first ])art agrees to pro-

tect the validity of the patent and applications for

patents against all claimants and against infringe-

ment. Should it a])])ear advisable to acquire a ])at-

ent or patents having damaging claims the party

of the first part agrees to procure such patent ov

patents and to cause them to be duly assigned to

the Wise Patent and Development Company.
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IN WITNESS WHEREOF the parties hereto

have executed this agreement in triplicate on the

day and year first above written.

Roy T. Wise

Party of the First Part

A. N. Diehl

Will H. Hays

Parties of the Second Part [91]

The respondent next offered and it was received

in evidence as the

'J7Respondent's Exhibit ''E'

a contract dated September 1, 1930. This contract

read as follows: [92]

This Agreement, made and entered into this

first day of September, 1930, by and betw^een Roy
T. Wise of Berkeley, California, hereinafter called

First Party, and Ambrose N. Diehl of Pittsburgh,

Pennsylvania, and Will H. Hays, of Sullivan, In-

diana, hereinafter called Second Parties, WIT-
NESSETH that:

WHEREAS, under date of February 27, 1930,

an a^roemont was entered into between the pai'ties

hereto relating to the Wise Multi-Spood Trans-

mission and matters relating thereto, and

WHEREAS, under date of May 8, 1930, a su])-

plemental agreement was made between the joarties

hereto which modified said agreement of Febru-

ary 27, 1930, and
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WHEREAS, since the execution of said agree-

ments matters have arisen which vitally affect the

situation relating particularly to the amoimts which

the parties then anticipated would be received from

a licensee with whom negotiations w^ere then in

progress and the parties hereto recognize that by

reason of the changed conditions said contracts

above referred to should be modified;

NOW, THEREFORE, in consideration of the

sum of One Dollar ($1.00) in hand paid by the

Second Parties to the First Party and all other

valuable and sufficient considerations, receipt of all

of which is hereby acknowledged by the First

Party, it is agreed by and between the parties hereto

as follows:

1. That the part of said agreement of February

27, 1930, and of the supplemental agreement of

May 8, 1930, providing for the payment to the First

Par,ty or to the Wise Manufacturing Company, a

corporation of the State of [93] California, shall

be set aside, cancelled and held for naught and the

Second Parties herein and the Wise Patent and

Development Company, a Delaware cori)orati()n,

shall be under no obligation to i)ay to the First

Party or to the said Wise Manufacturing Company

or to the Standard Die and Tool Com])any, Inc.,

the said sum of Seventy-Five Thousand Dollars

($75,000.00) oi- any part thereid', but that the First

Party herein shall receive in lien tlici-cor llic con-

sideration set i'ortli in Item 12 of this agreement.

2. A contract was m.-ide between tlie Westing-

house Electric & Manufaclnrini;' C()m|)nny of East
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Pittsburgh, Pennsylvania, a Pennsylvania corpora-

tion, and Wise Patent and Development Company

of New York, a Delaware corporation, under date

of August 30, 1930, under the provisions of which

the Westinghouse Electric & Manufacturing Com-

pany paid to the Wise Patent and Development

Company the siun of Ten Thousand Dollars ($10,-

000.00) and said Westinghouse Electric & Manu-

facturing Company was given the right under the

provisions of said contract to acquire an exclusive

license, all as fully set forth in said contract, upon

the payment of an additional sum not to exceed

Twenty-Five Thousand Dollars ($25,000.00). The

parties hereto agree that they are familiar with

the provisions of said contract of AugTist 30, 1930,

between the Westinghouse Electric & Manufactur-

ing Company and the Wise Patent and Develop-

ment Company and are familiar with the terms

and provisions thereof, and that reference thereto

shall be fully made for the further identity of the

smn of Ten Thousand Dollars ($10,000.00) and

the sum of Twenty-five Thousand Dollars ($25,-

000.00) herein mentioned. The parties agree that

the First Party herein shall receive [94] the sum

of Ten Thousand Dollars ($10,000.00) paid by

Westinghouse Electric & Manufacturing Company

and that if said last mentioned company shall pay

all or any j^oi-tion of the sum of Twenty-five Thou-

sand Dollars ($25,000.00) above referred to that

the First Party herein shall receive any such sum

or sums so paid. Provided, however, the payment

of said sums to the First Party shall be by credit
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to him on any sums owing by him to the Second

Parties or to said Wise Patent and Development

Company or to Alonzo C. Owens, of Sullivan, In-

diana, but that such credits shall not be given imtil

such a time or times as payments would have been

due to the First Party imder said contract of Feb-

ruary 27, 1930, and the supplemental contract of

May 8, 1930, had this agreement not been made,

and until the liability of the parties hereto re-

spectively has terminated on a note of Forty Thou-

sand Dollars ($40,000.00) given to the Westing-

house Electric & Manufacturing Company on

August 30, 1930, by the Wise Patent and Develop-

ment Company and endorsed by the parties hereto

respectively.

3. The parties hereto further agree that the

Wise Patent and Development Company shall be

imder no obligation to sell any additional pre-

ferred or common stock under the provisions of the

supplemental agreement of May 8, 1930, and that

the Wise Patent and Development Company may

use any earnings or any net income or any funds

received by it in repayment of any loans extended

by the Wise Patent and Development Company,

or for its account, or in tlie i-etirement of ])referred

stock of the Wise Patent and Develoi)ment Com-

pany and in payments of dividends thereon. [95]

4. The Second Parties shall not be obligated

except in their sole discretion to advance funds or

to cause the Wise Patent and DeveUi])nuMit Com-

pany to advance funds to enable the First Party to

acquire stock ownied by others than himscll' and
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his wife in the Standard Die and Tool Company,

Inc., and in the Wise Manufacturing Company,

both California companies. However, the Second

Parties may, in their discretion, take advantage of

all or any part of certain options now outstanding

on stock in said companies.

IN WITNESS WHEREOF, the parties hereto

have executed this agreement in triplicate the day

and year first above written.

Roy T. Wise

First Party.

A. N. Diehl

Will H. Hays

Second Parties. [96]

THE WITNESS PETERS CONTINUED:
"I ascertained that the real proj^erty of the Wise

Manufacturing Company was subject to a first deed

of trust for something like $18,000.00 which covered

its real property." Peters testified that he had not

learned that the deed of trust had been foreclosed

and he further testified that the company had no

assets whatever other than these patents. In answer

to a direct question by Mr. Clark inquiring if in

checking the records of the Wise Manufacturing

Company, the witness had encountered the minutes

w^hich related to the raising of from $5000.00 to

$7000.00 u])on the personal property which had

been mortgaj^-ed to A. C. Owens, the witness replied

that Mr. Wise had said that Owens had given him

jxMniission to sell a lathe or raise money on it be-

cause at thai time the equii)ment was worth ap-
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proximately $60,000.00 and there was only $25,-

000.00 against it.

Q. Mr. Wise also told you, did he not, that there

was in the files the consent of A. C. Owens for the

company to raise on these mortgaged assets the smn

of $5000.00?

A. No, I do not remember anything about that.

Q. I beg your pardon?

A. I remember nothing about that.

Q. Well, you read this resolution here dated in

January, 1931, didn't you?

A. That was that lathe they had permission to

sell.

Q. Read the whole resolution and tell me if you

did not discuss it with Mr. Wise. Note the provi-

sion in there about borrowing $5000.00.

A. No. The only thing mentioned about this was

he had permission to sell this lathe, and nothing

said about the $5000.00.

Q. You read this resolution as a part of your

investigation? [97]

A. Yes.

Q. And saw it there?

A. Yes.

Mr. Clark. I will rend that resolution:

*0n motion duly made and seconded, the follow-

ing resolution was imanimously adopted.'

(Resolution read.)

Now, you say you did read that?

A. I probably did.
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Q. And didn't Mr. Wise tell you that at that

very time Mr. Owens had agreed, at the direction

of Hays, that they could take the property on which

he had the $25,000.00 mortgage and subject it to a

first mortgage for the purpose of raising the

$5000.00?

A. Never mentioned it."

The resolution which was read as indicated in

the foregoing testimony recited that the Wise

Manufacturing Company and the Standard Die

and Tool Company should raise approximately

$7500.00 by selling certain of its assets for the ap-

proximate sum of $2000.00 and by borrowing ap-

proximately $5000.00 on its personal property, all

for the purpose of raising funds to retire existing

indebtedness, and that the vice president and sec-

retary should bo authorized to sell the Acme Turret

Lathe for $2000.00, and to obtain a loan for the

corporation and borrow the siun of $5000.00, and

that the vice president and secretary be authorized

to execute such notes and chattel mortgages as

mi gilt be necessary, and that the rate of interest

to be paid should not exceed 12%. This resolution,

as it a])pears in the minutes of the Wise Manu-

facturing Company, at page 28, was certified to by

a certifif-ato signed by tlu^ secretary, E. AV. Olin.

In answer to a question by Mr. Clerk inquiring

whether the witness had iroiie to Mr. Woolsev to
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check up and find out whether it had been arranged

that he would act as trustee to [98] take everything

that Wise obtained out of these contracts to hold

for the stockholders, the witness replied in the neg-

ative, stating that Mr. Wise had showed him a copy

of that escrow and that it was not everything, that

it only pledged what he was to derive from the

stock and that he told the witness at the time that

the stock was pledged to Mr. Hays and if Mr. Hays

foreclosed the stockholders would have absolutely

nothing.

''Q. I think you have sized it up correctly. You

found out that the stock that came to the Wise

Patent & Development Company had been pledged

for a period of over two years?

A. Immediately when the money was advanced

to Mr. Wise to buy up the stock through the escrow.

Q. And you distinctly understood it was that

stock that Mr. Wise was willing to turn over to the

preferred stockholders if they took it, subject to

the pledge, and if they took it in proportion to

their interest in the coiporation ?

A. Not to turn it over. He merely agreed to let

them have the returns from the stock, but not the

stock; and furthermore, at that time he told me

that Mr. Hays—^he disagreed with Mr. Hays about

the sale of these chattels, and he said he could have

sold them for twenty-five or thirty thousand dollars

himself; and he asked me to have my stockholders
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come in on that plan, and I told him, no, because

if Mr. Hays foreclosed then all of the stockholders

were out, and neither their creditors nor stock-

holders would have anything.

Q. So you, representing the stockholders, did

not agree that the stock received from the Wise
Patent & Development Company shall be treated

as an asset of the two California corporations?

A. The stock, yes; but not the income from the

stock. There is no telling what that is going to be.

Mr. Wise wants to retain the stock, and merely give

the shareholders the [99] proceeds of the surplus

which comes in as dividends on this stock. He
never offered to turn the stock over.

"Q. You never read the docmnent he delivered

to the Bank of America at all ?

A. I read the one he showed me, which he gave

Mr. Woolsey. The Bank of America refused to

handle the escrow.

Q. Did he tell you the document he tendered to

Mr. Woolsey was the same one he tendered to the

Bank of America?

A. That I do not know, whether it was the same

one or not. He only showed me one escrow, and it

was siaiiod by—reprosonted $20,000.00 of ]ireferred

stock."

REDIRECT EXAMINATION.
The witness testified that he knew that some of

the })ref('rr('d stock had been pTirchnsed.

''Mr. Wise told me that when he was east he

believed Hint the common stock was the only stock



vs. E. W. Olin, et al. 125

(Testimony of F. W. Peters.)

that had a voting right, and that in order to get

some of the common stock from the stockholders

holding both common and preferred stock and re-

fusing to sell the common stock miless their pre-

ferred stock was also taken up they had in some

instances to purchase also the preferred stock

through the escrow. All the common stock was paid

for. A few shares of the preferred stock had been

bought up from those people who owned common

also. All the rest of the stock was just in escrow,

and it had not been paid for, and the stock I rep-

resent has not been paid for and it is still out-

standing."

^'Q. You heard Mr. Clark read from that com-

plaint in the case brought by Mr. Waddell, and

make reference, in one of his questions, to the

statement there—to a statement that the contract

of February—the terms of the contract of Feb-

ruary 27, 1930—were set forth in that complaint?

[100]

A. I heard him say that.

Q. Have you read that—that complaint that

you read in court contains such a reference?

A. No such reference whatsoever.

Q. Have you examined the com])lai]it which

Mr. Clark was reading from today?

A. I have; I just examined it.

Q. In the recess. Does it say anything about

the contract of February 27, 1930?

A. There is no mention of any contract in tlie

complaint.
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Q. Does it show any knowledge on the part of

Mr. Waddell of the contents of that contract?

A. None whatsoever. The gist of this cause of

action is that the resohition of March 5, 1930, au-

thorizing assignments of the patent to the Wise

Patent & Development Company, and that Mr.

Waddell says, *on information and belief, he be-

lieves to be fraud; and there is no mention in here

of any of the contracts entered into by Mr. Wise."

"Referring to the resolution of May 5th, 1930,

and that is the one of the assignment of patents

which has been read in\evidence, of the Standard

Die & Tool Company, I had a discussion with Mr.

Wise concerning the consideration for the patent.

I asked Mr. Wise for the assignment and he got

the assigmnents out and he let me read them over.

There were two of them, one from the Standard

Die and Tool Company and one from Roy T. Wise

personally. They recited a consideration of $1.00

and I asked him then what the consideration was

he had received, and he told me that Mr. Eltse had

told him that the only flaw in the whole deal was

the fact that no consideration had been received

by the Wise Manufacturing Company from the

Wise Patent and Development Company back east,

and I asked him then about his originally telling

me that the [101] consideration was $25,000.00. I

did not know differently until I saw the contract

which showed that there was no consideration re-

ceived by the western companies out here for that

patent."
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RECROSS EXAMINATION.

Mr. CLARK.—Q. Well, now, you are stating

what that shows. Have you read recently the three

contracts taken together?

A. No, I have only seen the first and the last

contract.

Q. Well, you appreciate the rule of law that

written contracts made essentially at the same time

and as a part of the same transaction are to be

read together?

A. These are five months, six months, or seven

months, apart.

Q. Is your statement here based upon your con-

sideration and as it is confined exclusively to the

contract of February, 1930?

Mr. RESLEURE.—Objected to as argiunenta-

tive.

Mr. CLARK.—He has given a conclusion.

The COURT.—Overruled. I understand the wit-

ness is giving us a conclusion about the contract.

Mr. RESLEURE.—Objected to as indefinite.

Mr. CLARK.—Q. There was no consideration

for the transfer of the patents?

A. That is not my conclusion. That is Mr.

Eltse's conclusion. Mr. Wise told me Mr. Eltse, the

attorney for the Wise Manufacturing Company,

had told him that was the only flaw, the fact there

was no consideration for the transfer of the patent.

"Q. You, of course, as soon as you r(\-ul the

three contracts, understood it and you saw that it
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was a part [102] of the three contracts, a sum of

money was going to be advanced to take care of

debts and to buy up outstanding stock in the Cali-

fornia company?

A. Nothing said about debts, only going to put

up $18,000.00 to buy the stock of the Wise Manu-

facturing Company, and that the Wise Manu-

facturing Company was then to get $75,000.00 after

Mr. Wise owned all of the stock.

The COURT.—Q. You are speaking now of the

contract of February 26th?

A. Yes, that is the contract of February 26th;

and the contract recited

Q. (interrupting). You notice that I am—It is

in the contract some place—You notice in the con-

tract the statement that these advances were to be

made for two purposes: to clear up all of the in-

debtedness of the California corporations, and to

buy up the stock in the California corporations?

A. No, only—the only advance for the indebt-

edness was the chattel mortgage on the property.

Q. And that was provided for in these instru-

ments ?

A. Not to my knowledge.

The COURT.—They speak for themselves. The

question was raised by this witness: he said they

showed him no consideration, or, rather, Mr. Eltse

told Mr. Wise there was no consideration, as I

uiidci-stand it.

The WITNESS.—Yes; Mr. Eltse told him that

was the flaw in the deal.
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Mr. CLARK.—^Q. In your checking up of the

affairs of the two California companies, you found

that the machmery and equii)ment had been sold

out under this $35,000 deed of trust and chattel

mortgage—the second deed of trust—had been sold

out about the middle of the year 1931? [103]

A. No, it was not. My miderstanding was, from

Mr. Wise, it was still then in the process of being

sold out w^hen I talked to him last year.

Q. I am not speaking of the odds and ends; I

am speaking of what w^as put in the chattel mort-

gage—the $25,000 chattel mortgage. Did you ascer-

tain, in your investigation in the middle of the year

1931, that the sale had occurred under the—what

we call Owens' second deed of trust and chattel

mortgage %

A. Only that Mr. Wise told me they had fore-

closed and were selling the tools out, and that

Q. (interrupting). I am not referring to the

selling out by Owens after the purchase. I am vq-

ferring to the foreclosure of the second deed of

trust with chattel mortgage provisions on the per-

sonal property.

A. All I know is what Mr, Wise told me, and

that is that the tools were being sold out by some

man in Berkeley representing Mr. ITays, and at

that time he was very much excited b(>cause ho said

the tools were worth at least $30,000, niul they had

only received $12,000 for the tools."
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DOUGLAS F. SCOTT

was here called as a witness in behalf of petitioners,

and after being duly sworn he testified:

DIRECT EXAMINATION.

''I live in Berkeley and I am trust officer of the

First Berkeley Branch, Bank of America, in Berke-

ley. I had charge of Escrow^ No. 167. I was [104]

operating under instructions from Mr. Wise and

from the firm of Clark, Nichols & Eltse. On ap-

proximately the 27th day of May, 1930, we received

$25,000.00 from Mr. Hays. This was sent in a let-

ter from Mr. Hays dated May 16, 1930. The check

was for $25,000.00 made by the Wise Patent and

Development Company and was made payable to

our order, drawn on Guaranty Trust Company, of

New York. Our instructions were that the proceeds

of that money were to pay certain accounts and

notes payable as per a statement furnished us by

Charles E. Van Dyne, a certified public accountant.

Most of that money was used for that purpose, all

except a few dollars. The next money to come into

escrow was a check for $1600.00 which was received

from Mr. Hays under a letter dated June 9, 1930,

and the check was made in favor of us for the pur-

pose of paying $600.00 for the stock of William

Roberts and $1000.00 to be paid for the stock of

Mr. H. G. White. The next payment received by us

was the check for $16,623.02 of the Wise Patent and

Development Com{)any sent by Hays under his let-

ter of September 2, 1930. We were instructed to use

that money for the purpose of paying or exercising
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options for certain common stocks as per statements

furnished us by Mr. Hays. The common stock of

the Standard Die and Tool Company and of the

Wise Manufacturing Company. The payments to-

talled $60,623.02. On September 11, 1930, we re-

ceived $1100.00 from Clark, Nichols & Eltse in the

form of a check, together with a letter of instruc-

tions that the proceeds of that check were to be used

to take up certain shares of preferred stock of

Standard Die and Tool Company—10 shares belong-

ing to Dubendorf and one share belonging to Wilke.

The letter of instructions above referred to recited

that the exercise of these options is in addition to

the exercise [105] of the option set forth in the

letter of Will H. Hays to your company under date

of October 2, 1930. The next item received by us

was a check from Clark, Nichols Sc Eltse on Septem-

ber 13, 1930, for $1000.00 together with a letter of

instructions as follows: ''We hand you herewith

our check for $1000.00 to take up ten shares of pre-

ferred stock of John Jewett Earle. You are fur-

ther instructed at this time to forward to Will H.

Hays all preferred stock deposited in the escrow

belonging to Mr. Earle, Mr. and Mrs. Dubendorf,

and Fred H. Wilke totaling 21 shares." The only

other money received by us was an item of $250.00

paid by the Wise Patent and Development Com-

pany covering the fees to the bank. The first cor-

respondence we had in connection with the escrow

in arranging the agreement was n h'ttei- from Mr.

Ralph R. Eltse dated March 11, 1930. This letter
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of March 11, 1930, was received in evidence as

Petitioners' Exhibit No. 7. In substance it directed

the action of the bank in paying out the moneys

which it received to the creditors and to the stock-

holders. It contained the statement 'We solicit con-

fidence as to all matters contained in this letter.'

The letter was signed by Ralph R. Eltse.

Q. Referring to the last statement in the letter,

"We solicit confidence as to all matters contained

in this letter"; that came to your attention, did it?

A. It did.

Q. And you observed confidence in regard to

that escrow?

A. We did.

Q. Told nobody about any of the matters con-

tained in it, did you?

A. At the time we were disbursing the mone}^,

we did not have any questions asked us other than

what came thi'ough the firm of attorneys.

Q. And you refused to give them any informa-

tion?

A. I mean the firm of Clark, Nichols & Eltse.

Q. As a matter of fact, you gave no information

concerning this escrow other than to the firm of

Clark, Nichols & Eltso?

Mr. CI.ARK.—I will admit Mr. Sorrick told Mr.

Eltse,—asked if he could pass out the information

as to any terms of the contract—in the first place,

]i(' (lid not have any contract at the time—the terms

of the contract—Mr. Sorrick told Mr. Eltse, and

Mr. Eltse stated that it was one of the conditions of
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[106] this payoff, as provided with this cash, that

the terms of the contract and the parties were not

to be discussed.

CROSS-EXAMINATION
OF DOUGLAS SCOTT.

''I do not remember any direct questions by the

preferred stockholders who were getting money

from the escrow as to what the terms of the contract

were under which Mr. Hays was providing that

money, and I have no knowledge as to Mr. Sorrick

having been interviewed on that subject.

"I remember that in April, 1931, there was ten-

dered to the bank a declaration of trust, executed

by Roy T. Wise. I have a letter with me, dated

April 3, 1931, sent by Clark, Nichols & Eltse. At

that time there had been grmnbling by the pre-

ferred stockholders, who had not gotten their money.

I presume they had anticipated they were going

to get their money. I remember there were more

options put up than were taken up—a lot more.

These preferred stockholders were complaining, and

they were inquiring of me, because they had not

gotten their money. This escrow was completed in

the year 1930 as far as paying out the money was

concerned. It was not comi)leted in so far as taking

up all of the o])tions were concerned, a ccM'tain num-

ber of the o])tions for the stock had l)eeii licld until

the period of time had moi-e than ex])ired Miid the

stockholders were requested to withdraw their stock.

All of the common stock of the Wise Mamifactui'iiig
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Company was taken up and paid off, excepting

common stock owned by the Standard Die and Tool

Company, the old parent company. I cannot answer

for sure that all of the common stock of the Stan-

dard Die and Tool Company was taken up but I

think it was all taken up. In addition some of the

preferred stock of the Standard Die and Tool Com-

pany was taken up. We had a long list of stock-

holders who w^ere perfectly wdlling to take their

money if it [107] was paid by Mr. Hays. However,

he quit sending money so the options could not be

exercised. This all occurred in 1930. I know that

there was discontent on the part of the stockholders

who had not received their money."

"Q. And there was discontent, also, wasn't there,

about what Wise w'as getting out of it? Wasn't that

pretty noisily kicked about in Berkeley and in the

bank?

A. Yes, it was, yes.

Q. It was plenty strong that Mr. Wise had some

sort of a contract in which he was getting some sort

of a nice profit out of it, wasn't that said?

A. I cannot remember it was actually said, but

it was intimated.

Q. Rathor stronuly from these stockholdors, in

1930?

A. Yes."

*'0n April 3, 1931, Mr. Eltse addressed a letter

to our bank proposing that the bank act as trustee

under a declaration of trust which was submitted

to the l);uik, and the bank refused to act as trustee.
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I have the letter dated April 3, 1931. We returned

the declaration of trust to Mr. Eltse."

The letter and the declaration of trust, so-called,

referred to, and form of accompanying agreement

for stockholders' signatures, were here received in

evidence as the

Respondent's Exhibit "F".

This letter and the declaration of trust and agree-

ment were admitted in the evidence after Mr. Clark

had made Mr. Scott his witness, as regards the tes-

timony concerning the so-called declaration of trust.

Said letter reads:

''April 3, 1931

Bank of America

First Berkeley Branch

Berkeley, California [108]

Gentlemen: Attention: Mr. Scott.

We hand you herewith:

(a) Copy of agreement executed by Roy T.

Wise;

(b) Copy of agreement to be executed by the

preferred stockholders of Standard Die & Tool Com-

pany;

(c) Proposed copy of trustees certificate.

In each of said agreements an assigimient is to

be made to a trustee for the benefit of the preferred

stockholders.
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Under the agreement signed by Mr. Wise he trans-

fers and assigns all of his right, title, claim and

interest, either as stockholder, creditor or other-

wise, in the Wise Patent & Development Company,

including all shares of stock o\^^led by him, subject

to certain limitations therein specified.

Under the agreement to be signed by the pre-

ferred stockholders they are to assign and transfer

to the trustee their respective stockholdings.

The general plan and purpose of the two agree-

ments is that of liquidating the claims or paying

the investment of the preferred stockholders out of

proceeds to be derived from the Wise Patent &

Development Company, a Delaware corporation, to

which said Wise would otherwise be entitled as a

stockholder therein or a creditor thereof. To ac-

complish that end it is necessary to have some one

or some corporation act as trustee and we are ask-

ing your bank to consent to and to act as such

trustee.

We have gone into this matter in detail with your

Mr. Scott and Mr. Johnson.

After you have examined the enclosed agreements

will you kindly return the same, stating whether

or not your bank will act as such trustee. In the

event of acceptance of the office originals of each

of the agreements will be lodged with your ])ank.

Yours truly,

CLARK, NICHOLS & ELTSE
P.y RALPTT P. EI/PSE"

The declaratiim of trust, so-called, and accompany-

ing agreement read as follows:
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''KNOW ALL MEN BY THESE PRESENTS:
That

WHEREAS we, the undersigned, are each the

owners and holders of preferred stock in the Stan-

dard Die and Tool Company, Incorporated, a cor-

poration incorporated by and under the laws of the

State of California, and each owns the number of

shares set opposite his signature ; and

WHEREAS The Wise Manufacturing Company

is a corporation incorporated by and under the laws

of the State of California, and the Standard Die

and Tool Company, Incorporated, owns and [109]

holds, among its assets. Forty-six Hundred Seventy

(4670) shares of common stock of the said The Wise

Manufacturing Company; and

WHEREAS heretofore the said Standard Die

and Tool Company, Incorporated, and/or its officers,

have transferred, assigned and conveyed to the Wise

Patent and Development Company, a corporation

incorporated by and under the laws of the State

of Delaware, certain patents and patent rights, in-

terests in jDatents and interests in inventions and

applications for patents, and it is the desire of all

the parties to all of said transactions to obtain the

consent and approval of the undersigned to such

transactions, transfers and assi.i^^iments ; and

WHEREAS the iirel'erred stock so held by the

undersigned in the Standard Die and Tool Com-

pany, Incorporated, is of doubtful value, and Roy

T. Wise has heretofore assigned niid t r.-iiisfci-i-cd mII

of his right, title .•md interest in njid to llic Wise
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Patent and Development Company, either as stock-

holder or otherwise, to ,

as Tmstee, for the purpose of raising funds to pay

to the undersigned the amount they and each of

them have invested in the preferred stock of the

said Standard Die and Tool Company, Incorporated,

and which assiginnent so made by said Roy T. Wise

provides the only method and means whereby the

undersigned may realize anything because of their

investment in the said Standard Die and Tool Com-

pany, Incorporated;

NOW, THEREFORE, for and in consideration

of the sum of One Dollar ($1), receipt of which is

hereby acknowledged, and other good and valuable

consideration, and the execution of such assign-

ment by the said Roy T. Wise, we, the undersigned

hereby agree:

1. That we and each of us do hereby ratify, con-

firm, approve and consent to the transfer, convey-

ance and assignment of any and all of the patents,

interests in patents and patent rights heretofore

made by the Standard Die and Tool Company, In-

corporated, and/or the officers of said corporation,

to Roy T. Wise and/or to the Wise Patent and De-

velopment Company, of every kind and nature what-

soever, this ratification, confirmation, approval and

consent being irrevocable and in no way de])endent

u])<)n any othei- condition or conditions named in

this iiistnunent.

2. We and (\'U'h of us do hereby accept the terms

of the ti'ust agreement heretofore executed by Roy
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T. Wise whereby the said Roy T. Wise assigned

and transferred to
,

as Trustee, his right, title and interest of all kinds

in and to the Wise Patent and Development Com-

pany for the benefit of the preferred stockholders

of the Standard Die and Tool Company, Incorpo-

rated, and we and each of us hereby agree to and

do transfer, assign, and set over our preferred

stock in the said Standard Die and Tool Company,

Incorporated, and agree to accept, in lieu thereof.

Trustee's certificates as provided for in said trust

agreement and upon the delivery to us of such Trus-

tee's certificates hereby surrender, release and for-

ever relinquish any right, title or interest which

we may have as preferred stockholders of the Stan-

dard Die and Tool Company, Incorporated, in any

of its assets, which it may now have, has had or

hereafter may acquire, said interest in the said

trust fund to be in full and [110] complete settle-

ment of all of our rights as such preferred stock-

holders.

IN WITNESS WHEREOF we have hereunto

set our hands and seals this 1st day of April, A. D.

1931.

owner of shares"

^'AGREEMENT

WHEREAS, the undersigned, Roy T. Wise,

holds, owns and/or conti-ols all of the outstniuling

common stock of the Standard Die aiul Tool Com-

pany, Incorporated, a corpoi-ation incorporated by

and under the laws of the State of* Califoniin; and
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WHEREAS, The Wise Manufacturing Company

is a corporation incorporated by and under the laws

of the State of California, and the Standard Die

and Tool Company, Incorporated, owns and holds,

among* its assets. Forty-six Hundred Seventy (4670)

shares of common stock of the said The Wise Manu-

facturing Company; and

WHEREAS, the said Standard Die and Tool

Company, Incorporated, has heretofore transferred,

assigned and sold certain claims, patent rights and

patents now held under the Wise Patent and De-

velopment Company, a Delaware corporation, and it

is the desire of the undersigned Roy T. Wise to

have the preferred stockholders in the Standard

Die and Tool Company ratify and confirm such

transfers; and

WHEREAS, it is the desire of the imdersigned

Roy T. Wise to protect the investment of the pre-

ferred stockholders in the Standard Die and Tool

Company, Incorporated, in their investment so far

as that is possible

:

NOW, THEREFORE, the undersigned Roy T.

Wise, for and in consideration of the sum of One

Dollar ($1) and other good and valuable considera-

tion, the receipt of which is hereby acknowledged,

and in further consideration of the ratification and

confiiM nation by the preferred stockholders of the

Standard Die and Tool Company, Incorporated, of

the ti'ansfer, assignment, and sales heretofore re-

fc^T'i'ed to, and the acce]:)tance by them of the bene-

fits of this agreement, does hereby transfei", assign
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and set over to
,

as Trustee, and in trust, for the uses and purposes

hereinafter set out, all of his right, title and inter-

est of any kind and nature whatsoever, either as

stockholder, creditor or otherwise in the said Wise

Patent and Development Company, including all

shares of stock owned by him, whether certificates

have been issued therefor or not, and all interest of

any kind or nature whatsoever which he may have

in any of the assets of the Wise Patent and De-

velopment Company upon the following terms and

conditions, to-wit:

1. It is understood and agreed that whatever

interest is transferred by this assigmnent is subject

to any debt owing by the undersigned Roy T. Wise

to the Wise Patent and Development Company, and

that the Trustee take whatever interest may be

transferred to him by this assigmnent, subject to

such indebtedness, including notes held by Alonzo

C. Owens for the benefit of the Wise Patent and

Development Company and signed [111] by Roy T.

Wise.

2. It is understood and agreed that this assign-

ment transfers to the above mentioned Tnistee

the equity which the undersigned may liave in the

stock issued by the said Wise Patent and Devel-

opment Company to the undersigned and now held

as collateral security by Alonzo C. Owens of Sulli-

van County, Indiana, and the said Alonzo C. Owens

is hereby authorized and directed to deliver snch

certificates of stock, or llic proceeds tliei'eol', to the

above named Trustee, if, wlieii and as under said
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coUatoral agTecinent such stock or the proceeds

thereof, should be delivered to the undersigned.

3. The said Trustee above mentioned is hereby

authorized and directed to hold the mterests hereby

transferred to it and to collect and apply any in-

come arising therefrom or any distribution made

because of the interest of the undersigned in and

to the stock or assets of the Wise Patent and De-

velopment Company to the payment of the preferred

stockliolders of the amount invested by said pre-

ferred stockholders in the Standard Die and Tool

Company, Incorporated, but not including any ac-

crued dividend or interest thereon.

4. The Wise Patent and Development Company

is hereby authorized and directed to pay to the

said Trustee any and all dividends or income due

to the undersigned Roy T. Wise, or any distribu-

tion to be made to the said Roy T. Wise because

of any interest which he may have in the Wise

Patent and Development Company either as stock-

holder, creditor, assignee, or otherwise.

5. It is expressly understood and agreed that

this instrument creates no right, title or interest,

legal or equitable, in the preferred stockholders of

the Standard Die and Tool Company, Incorporated,

except and only in the event they shall ratify and

confii-m the ti-ansfer heretofore referred to, and

shall Inithcr a(*ce])t the terms of this agreement for

their benefit and sliall surrender their preferred

stock and the certificates therefor so that the same

may be cance]l(>(l oii the books of the Standard Die

and 'i'ool ('ompany. Incorporated, and shall ac-
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cept, in lieu of such stock, the certificates of the

Trustee showing such surrender and cancellation

and their participation in this trust and acceptance

of the same.

6. The Trustee herein named is hereby author-

ized and directed, as sufficient moneys come into

its possession because of this assignment and agree-

ment, and when it, in its judgment, determines

that it does have such sufficient funds, shall pay

to the holders of the certificates issued in lieu of

the preferred stock of the Standard Die and Tool

Company, Incorporated, pro rata, in proportion to

the amounts shown by such certificates to have been

invested in the preferred stock of the Standard Die

and Tool Company, incorporated, but in no event

shall the holder of any such certificates receive

more than the amount of such investment, mthout

interest and without any furthei' or accrued divi-

dends.

7. It is understood and agreed that in the event

said preferred stockholders shall be paid the amount

of their investment by the Ti'ustee hereinbefore

mentioned, then this trust shall terminate and the

Trustee herein mentioned shall transfer to the un-

dersigned all the assets remaining in its i)ossession

because of this assignment. [112]

8. It is stii)ulated and ngi'cM'd tlmt if at llie end

of ten (10) years I'loin the date of tliis agreement

the moneys coining into the hands of the Trustee

shall not have been suffici(Mit to {)ay, in accordance

with this assiu*nment, to th(^ holders of ihv cert ifi-
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cates herein provided for the amount of their in-

vestment, then and in that event, Trustee herein

is authorized and directed to sell such stock or

stocks, interests, claims, credits of whatsoever

nature he may have belonging to the undersigned,

or so nmeh thereof as may be necessary to pay off

such certificate holders and preferred stockholders

in the Standard Die and Tool Company, Incorpo-

rated, as have not been otherwise taken care of,

and the said Trustee is hereby authorized and

directed to make such sale at public or private sale

as in its judgment it may deem advisable. It is

hereby authorized and empowered to execute in its

own name or in the name of the undersigned, any

and all instruments in writing of every nature

whatsocA^er necessary or advisable to carry out and

into the effect the purposes of this agreement.

9. The undersigned, Roy T. Wise, hereby fur-

ther agrees to sign and execute at the request of

the Trustee, or any purchaser at any sale of the

Trustee, any and all assignments, bills of sale or

other instruments which shall be deemed necessary

or advisable to fully transfer the interests of the

undersigned in the Wise Patent and Development'

Company and for the purpose in cariying out the

purpose of this agreement.

10. Tt is furthei' understood and agreed that the

terms aiid ])i'(»visi()ns of this agreement and as-

sigmnent shall be binding upon the heirs, legatees,

devisees, assignis, legal representatives and succes-

soT's of the said Roy M\ Wise.



vs. E. W. Olin, et al. 145

IN WITNESS WHEREOF the undersigned

has hereunto affixed his hand and seal this 2nd

day of March, A. D. 1931.

ROY T. WISE [SEAL]

STATE OF ILLINOIS,
County of Cook.—ss.

Before me, the undersigned, a Notary Public in

and for said County and State, this 2nd day of

March, A. D. 1931, personally appeared ROY T.

WISE, personally known to me to be the person

whose name is subscribed to the foregoing instru-

ment and acknowledged the execution of the above

and foregoing agreement to be his free act and

deed.

WITNESS MY HAND and Notarial Seal.

EDWIN J. CHONA
Notary Public

The undersigned hereby accepts the above trust

and agrees to administer the same in accordance

with its terms.

Dated this day of A. D.

1931.

[113]
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HALSY J. WHITE,

duly sworn as a witness for petitioners, testified as

follows

:

DIRECT EXAMINATION.

''I reside in Berkeley and at the time I first met

Mr. Wise was connected as an employee with

American Investment Company, affiliate of Bank'

of America at Berkeley. I am at present an em-

ployee of the Bank of America in San Francisco.

In January 1929, Roy T. Wise asked my assistance

in selling the unsold portion of a $30,000.00 issue

of 8% voting preferred stock of Standard Die &
Tool Company. I sold some of this stock to my
customers. I never attended any official meetings

of the preferred stockholders of the Wise Manu-

facturing Company. The only meeting I can re-

call was the one at the Mark Hopkins [114] Hotel,

in San Francisco, at which time Mr. Waddell, act-

ing as attorney for a certain group of preferred

stockholders, invited me to come over, that Mr.

McMahon—in fact, I understood most of the pre-

ferred stockholders would be there, to interview

Mr. Hays. Mr. Hays was there. Mr. Eltse was

there. Mr. Dobrzensky was there. Mr. McMahon
was there. Another attorney was there with Mr.

Hays whose name I cannot recall. This was March

or April, 1932. There was nothing to my knowledge

disclosed in regard to the contract between the

Wise Manufacturing Company and the Wise Pat-

ent & Development Company. The transfer of tli(^

patents was not discussed. It was somewhat a so-
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cial gathering. Mr. McMahon and Mr. Hays spent

perhaps twenty minutes discussing more or less

private affairs and politics and then the subject of

how Mr. Hays became involved with Mr. Wise in

the motor transmission came up. I gathered that

Mr. Hays felt that he had been drawn into it with

the hope of making money very much as the pre-

ferred stockholders had and that they both had

the same difficulty. It was apparently his intention

to convince the preferred stockholders that his sit-

uation was about the same as theirs and that the

best that he could do for them was to suggest that

they deposit their stock in escrow or accept a claim

similar to his against the earnings, if and when

obtained. Mr. Hays inquired whom I represented

and I told him that while I had no stock of any

of the three companies involved that my friends

who did own this stock, would, I felt sure, not

wish to accept anything more than a cash settle-

ment for their stock. I did not make any attempt

to find out anything about the patents. I never

did know of nor was any mention made at that

meeting about the transfer of the patents. I be-

lieve nothing was said about any contract at that

meeting, in fact I am sure of it. Referring to

prior times, 1 was a stockholdei* in the Standard

Die and Tool Company and I did on several (Occa-

sions before [115] depositing my stock in the

escrow at the J^ank of America at Berkeley attenii)t

to ascertain the status of the Standard l)i(> and

Tool Company and the preferred stockholders and
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the coimnon stockholders in Standard Die and

Tool Company, but I was given no satisfaction. I

had five shares of common stock of the Standard

Die and Tool Company. I finally deposited it in

the escrow, and it was paid off later. I received

for my stock the equivalent of $200.00 a share. That

was paid me as testified by Mr. Scott yesterday,

coming from Mr. Hays in the form of a check for

$1600.00, $1000.00 of which was used to take up my
stock. When I asked Wise what had become of the

patent and what consideration if any there was, he

just could not give me the details. I asked him

what the status of the company would be and its

patent and he made no answer. I questioned him

several times in this regard, always with the same

result. At one time he stated that he was not at

libei'ty to disclose the information or something of

that sort."

CROSS-EXAMINATION
OF WITNESS WHITE.

"It was approximately June, 1930, when I re-

ceived my money for my stock. Some of the pre-

ferred stock was taken up from stockholders who

also held common stock. Practically all of the pre-

ferred stock was not taken up. Then these pre-

ferred stockholders began to complain and among

them was Mi*. McMahon and other stockholders with

whom I was acquainted. There were numerous

com])laints. I complained very much myself at

the way it was being handled. I told Mr. Wise
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that because of the fact that he would not disclose

the facts of his deal, I thought it was unfair to

the stockholders, both preferred and common. The

set price was $100.00 a share. To my knowledge no

one ever asked me, and I never disclosed to anyone

that I got more than the $100.00 a share. To my
knowledge I am the only one that got more than

$100.00 a share. My position there at the bank

[116] was agent of American Investment Company

affiliated with the Bank of America."

The witness was asked by Mr. Clark if one of

the factors that contributed to his being able to

get $200.00 a share for his stock instead of $100.00

was that by reason of his position in the bank he

knew what was going on. The witness replied that

there was a great deal going on at the bank that

he had no access to.

''Q. And of course you knew the patents were

being transferred?

''A. Oh, no.

''Q. You knew that someone was putting u]) a

lot of money there at the bank didn't you?

''A. It was my supposition that a deal was being

made for Mr. Wise who, it was reported, was re-

ceiving $1000.00 a month salary. T knew that a

great deal of money was being \)\\.{ \\\) there in the

bank and that it was coming from Mr. Hays. Al-

though I was an em])l()yee theiv in tlu> l)niik, l

had no access to tliese escrow files so as to know-

that the money was coming from Mr. Hays nor

did Mr. Wise t(>II me that the iiKiney wjis coming
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from Mr. Hays. The final information I had on

that subject came at a tmie when I by chance saw

Mr. Hays's check for $25,000.00. I could not say

how long after the check arrived it was that I saw

it. I did not at first hear of Mr. Hays's connec-

tion. I presumed this money would go out to the

great batch of creditors very shortly after I saw

the check although I saw nothing of the disposition.

'^Q. You were a common stockholder in this

company and you knew that the creditors were

filing into the bank and they were getting their

money ?

"A. I assumed that they would get their money.

"Q. It w^as common information then that at

the time these contracts were being made, that in-

stead of defrauding the creditors, all the creditors

were going to be paid?

*'A. I believe that is correct. No list of credi-

tors [117] was ever submitted to the common stock-

holders to show whether these creditors w^ere paid

off at that time. I complained to Wise about his

withholding information about the transaction be-

tween himself and the other parties interested and

stated that in the absence of information I felt

that I would rather not see the deal go through,

that I ])referred to hold my common stock as I

believed that it had a value in excess of $100.00

a share.

*'Q. You were the last one of the common stock-

holders to take down the money that was ])ut u]) for

the common stock?
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"A. I don't know. I accepted it when it was

turned over to me."

"This meeting in San Francisco was after Mr.

Waddell had unsuccessfully attempted to serve Mr.

Hays and he come up voluntarily to discuss the

matter with the preferred stockholders. Mr. Wad-
dell had reported that for a period of five or six

months previously to the San Francisco meeting, he

had been unable to serve Mr. Hays in the case of

Palm V. Diehl, the law suit that has been mentioned

in the testimony here. I believe there was no men-

tion at this meeting of any agreement whereby Mr.

Hays and Mr. Wise and Mr. Diehl had become equal

owners of the stock in the Wise Patent and Develop-

ment Company.

"Q. You believe not ? Had you heard that prior

to your going there ?

A. I heard the three names mentioned. It was

rumored about before the meeting ever occurred

that those three men had the stock of that corpora-

tion.

"Q. But its purpose was to see Hays, because at

that time, and for several months prior thereto it

was a known or rumoT-ed fact that Hays had received

stock in this corporation and that there was some

obligation on the part of Hays to make return to the

stockholders of the Standard Die t^' Tool (^ompany ?

A. The stockholders felt they had a case against

Mr. Hays. [118]

Q. You say that it is a fact that Mi-. Hays stated

that his situation was the same as the preferred

stockholders ?
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A. Yes. Mr. Hays mentioned the depositing by

the preferred stockholders of their stock in the

Woolsey escrow and I think he referred to that as

being the proper place. Nothing was said or nothing

happened at that meeting about any arrangement

having been made as the result of which the pre-

ferred stockholders would refrain from making ser-

vice in the suit against Mr. Hays.

REDIRECT EXAMINATION
OF THE WITNESS, WHITE.

"It is a fact that I got $200.00 a share for my
common stock while everybody else received only a

$100.00 a share and that a part consideration of that

payment was my refraining from insisting on get-

ting the facts of the transfers. That was the real

and true consideration. Apparently they were will-

ing to pay $1000.00 in order not to have to disclose

the information to me. I was instrumental in having

several people buy preferred stock, and after they

were dissatisfied I interested myself in their behalf

to find out all I could about what Mr. Wise was

doing and what had become of the patents. I dis-

closed to the preferred stockholders only such in-

foi-mafion as I thought had any truth in it. I do not

recall that I told any of them that I saw the $25,-

000.00 check signed by Mr. Hays. I told the pre-

ferred stockholdei-s that it was rumored that the

creditors wei'e being paid at the bank. I did not

tell them that I got $200.00 a share for my stock,

for no one ever asked me. The original price of the
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preferred stock was $100.00 a share. My under-

standing is that the preferred stock was taken up

only in instances where persons held both common
and preferred. My particular purpose in going to

this meeting was to get information concerning the

situation of the company, how the company stood,

and what had happened to the patent and also to

express the dissatisfaction of the preferred stock-

holders. 1 did not [119] get the information that I

went there for."

CHARLES PALM,

called and sworn as a witness for the petitioners and

testified

:

DIRECT EXAMINATION.

*^I reside in Berkeley. I am a professor of Modern

History at the University. I am one of the pre-

ferred stockholders of Standai'd Die & Tool Com-

pany. I had ten shares. My stock was not taken up.

I attended a meeting of the preferred stockholders

at the Wise Manufacturing Company plant and a

meeting in the office of Clark, Nichols and Eltse.

I did not attend the Mark Hopkins Hotel meeting.

I am quite certain that the meeting at \\\v plant was

after February 27, 1930. Mr. Wis(? was present also

Mi"s. Wise and I believe Mr. Eltse was there and

also other persons. I can't remember their names.

At that meeting the discussion that I recall was
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about the companies being in debt and the chance

that the stockholders might have to pay an assess-

ment unless something was done about it. A com-

mittee was appointed, but I could not tell you just

what they were supposed to do. Either at that meet-

ing or at the other meeting we were asked to put our

stock in escrow. To the best of my recollection, no

reference was made to the disposition of the patents

or as to what had happened to them. I did know

the company was in debt and that we might be called

upon for an assessment. Prior to that meeting we

had been asked to put the stock in escrow\ That was

in 1930, 1 believe, and with a promise that we would

receive our money, and I put my stock up at that

time. That was before the first meeting. At the

second meeting nothing was said about the disposi-

tion of the patents nor about the formation of this

new corporation, 'The Wise Patent and Develop-

ment Company', and the only impression that I got

was that the stockholders should come in under some

l)lan. [120] At the second meeting I refused to

come in because I had a feeling that my interests

were not being protected; that if I came into that

scheme I would throw away whatever chances I had

of receiving my money. I cannot say that any ques-

tions were asked at that meeting concerning the

patents. I never talked with Mr. Wise concerning

the disposition of the patents. Prior to October,

1932, Mr. Waddell was my attorney and also had

been the attorney for the Wise Manufacturing Com-

pany. At that time I employed Mr. Peters."
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CROSS-EXAMINATION
OF WITNESS, PALM.

''Mr. Waddell was my attorney in the matter of

filing the Pahn suit. I procured Powers of Attorney

from the rest of the people and a certain amount of

money to pay Mr. Waddell. Mr. Waddell had previ-

ously been a director of the company and that was

one of the reasons that I employed him. He finally

brought suit against A. N. Diehl, W. H. Hays and

Roy T. Wise and the Wise Patent and Development

Company. I know he finally did. I had to call on

him a great number of times to try to do something

and he seemed to try to put it off. I verified that

complaint. He asked me to sign it and I glanced at

it, but I did not know what it was all about."

"Q. You did not know you were suing Mr. Hays,

Mr. Diehl and Mr. Wise ?

A. Oh, yes, I knew that.

"Q. They have been referred to here as the 'un-

holy three'. Had they been referred to as the 'un-

holy three' before you caused this suit to be filed?

A. No, not exactly referred to in that language.

"Q. Had they been referred to in language indi-

cating that they were three very smart gentlemen

who had succeeded in getting all the stock of the

Wise Patent and Development Company?

A. Yes, I j)robably referred to them iu that way

myself. [121]

"Q. Had you had several conforencos with the

other professors before this time?

A. I talked it over with my colleague, Professor

Stevens, several times. I talked it over briefly with
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Horace N. Henderson. I talked also with Patrick

H. McMahon an elderly man of about seventy years

of age. I believe Mr. Waddell suggested getting the

Powers of Attorney, (referring to the Powers of

Attorney which he received from his co-plaintiffs).

Mr. Peters was not mixed up in it at that time. I

had a immber of meetings with Mr. Waddell to try

to get him to do something before this complaint was

filed in the case of Pahn v. Diehl. It was my honest

conviction that the facts were sufficient to justify

lodging a complaint against these three men." At

this point Mr. Clark asked the witness upon what his

conviction was based, and the witness rej)lied: "I

had invested my money with the concern and Mr.

Wise invited me to visit the plant, showed me the

invention, told me about the possibilities of it, how

it had been adopted by several concerns in this state,

the Caterpillar, and assured me of the fact that my
preferred stock had sufficient security behind it.

When I. invested I received one dividend a little

later, and I had the feeling that it was a good con-

cern, and that when I was asked to put my stock in

escrow, and while I realize that such things will

happen, I did so, excepting to get my money out of

it, and later on I was informed that I would not

receive my money, and I heard that the common
stockholdoi's had been paid, some of them, where a

preferred stockholder owned common stock, they

had been ])aid, and although I know \ ery little about

business, my judgment told me that it was not right,

consequently I made up my iiiiiul that until I had
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been shown just where the money had gone and

what had become of the assets which I thought were

mine, belonged to me as a preferred stockholder, I

thought that I would refuse to sign any additional

documents." [122] In answ^er to a question inquir-

ing whether the witness had ever asked Mr. Wise

what had become of the patents, he replied that he

had attended this meeting to ascertain what had

become of them, and the witness stated that: "If

anything was said about what had become of the

patents, it was not such as I was able to form a

judgment as to what had happened to them." In

answer to a question inquiring if the witness knew

anything wrong about the company or if he based

it upon suspicion, the witness replied that it was

based to a certain extent on suspicion and also that

he received the impression at this meeting that they

were being intimidated and that the thing did not

look right to him, and that while he was not ac-

quainted with the details of the thing, he was not

satisfied; that he would have been satisfied if he had

received the money that he paid for his stock. The

witness's attention was here directed to paragraph

13 in the complaint of Palm v. Diehl, and in answer

to a question as to whether he had heard that they

had formed this new corp(^rati()n, The Wise l^atent

and Develo])ment Comi)any, the witness rei)lied in

the affirmative. In answer to a (juestion as to

whether he had ascertained that the ])atents had been

transferred to the Wise Patent and Mevclopincnt

Company the witness answered in the affiinintive.
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but stated that he had been under the impression

that it was the same company with only a change in

name. The witness was next asked if he had had the

impression that Diehl and Hayes were interested in

that company, and the witness answered that he did

not know that.

"Q. Upon what did you base this particular

statement? 'That the plaintiff is informed and be-

lieves and therefore states the fact to be that the

capital stock of said Wise Patent and Development

Company w-as divided into 1000 shares of preferred

capital stock of the par value of $100.00 per [123]

share, and 2500 shares of common capital stock of

no par value. That plaintiff is informed and believes

and therefore states the fact to be that all the said

capital stock of said Wise Patent and Development

Company, except for approximately five qualifying

shares, is ow'ned share and share alike by the de-

fendants, A. M. Diehl, W. H. Hays and Roy T.

Wise.'

"A. Well, that was draw^n up by Mr. Waddell,

I knew at the time that this was drawn up that Mr.

Diehl and Mi'. Hays were interested in the concern

in some way.

Q. The Wise Patent and Develoi)ment Com-

pany?

A. Yes, that they had arranged a deal whereby

the ])atents were taken over by this company and

then sold in some w^ay to W(^stinghouse.

Q. Who told \'<)ii about the Westinghouse deal?
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A. Mr. Waddell. I think this must have been in

1931 or thereabouts. I forget. I think I have heard

that the Westinghouse Company was interested in

the patents, but I did not know just what had hap-

pened with respect to the patents.

Q. You didn't know how it had been handled?

A. No.

Q. In this particular complaint, Professor, you

asked that the whole deal be set aside and that the

transfer to the Wise Patent and Development Com-

pany be recalled? Does it come back to your mind

now that you did seek to have that done?

A. Well, Mr. Clark, to be frank with you, I re-

lied upon my attorney, Mr. Waddell, to draw the

complaint and I felt that he had my interest in mind

and this is more a reflection of his knowledge of the

matter than it is of mine."

''Q. He has been checking up on the matter for

how long?

'^A. I don't know.

*'Q. Did he attend the meeting at the Mark Hop-

kins Hotel for the stockholders?

'^A. He was the attorney at the time.

^'Q. And it is your impression that he told you

that he went there because the patents had been

taken over by this company?

*'A. No, as a matter of fact, based upon what I

heard about that meeting I was rather disappointed

;

he did not seem to [124] take a definite stand rela-

tive to the matter.

''Q. Mr. Hays did not?
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"A. Mr. Waddell.

*'Q. What I'm asking you is this: It was felt

among you that it was at least proper to lay some

sort of demand or request before Mr. Hays at that

time?

"A. No, if I remember correctly, Mr. Clark, Mr.

Waddell went there to see what Mr. Hays was will-

ing to do.

*'Q. On account of w^hat?

"A. Relative to the liquidation of the company,

I don't know just what it was."

REDIRECT EXAMINATION
OF WITNESS, PALM.

''I never saw the contract of February 27, 1930,

until the month of February in 1933 which w^as

some time after I had employed Mr. Peters to act

as my attorney. I did not attend the meeting at the

Mark Hopkins Hotel, but I heard that Mr. Wad-
dell did not take a very active stand at the meeting.

''I changed attorneys because Mr. Waddell did

not seem to be able to make progress. There may
have been political reasons. Interest in politics.

That was just an assumption on my part.''

RECROSS EXAMINATION
OF WITNESS, PALM.

Mr, ('lark asked the witness: "Starting at what

time in 1931 did you feel that you had a grievance

against Will 11. Hays?" The witness replied,

"Well, Mr. Claik, 1 did not feel at that time that
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I had a grievance against Will H. Hays. My feel-

ing was that something was wrong, and I had not

received my money and these meetings were called,

and we were called, and we were given the im-

pression that unless we did certain things we would

lose everything."

"Q. You complained because Waddell did not go

forward actively?

'^A. Yes, in pushing the case.

^'Q. And you felt you had a grievance against

some one and that was why you went against him?

''A. Yes.

''Q. He filed that suit and that suit dragged

along from [125] 1931 and you had the meeting

with Mr. Hays in San Francisco and still the suit

dragged along and finally you went to Mr. Peters?

"A. Yes."

The Court asked the witness when he put his

stock into escrow. The witness replied: *'I had

put my stock up in escrow before the first meeting

of the stockholders to which I referred and then

when I found some of the stockholders had been

paid, because they had common stock, I took a dif-

ferent stand."
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EDWARD W. OLIN,

being sworn, testified as a witness for petitioners, as

follows:

DIRECT EXAMINATION.

"I reside in Oakland. I am a technical expert

mechanic rather than an executive. I was a di-

rector of the Wise Manufacturing Company from

about November, 1929, to about January or Febru-

ary, 1931. I attended Board of Directors' meetings.

I don't recall missing any meeting". In answer to

questions by both Mr. Resleure and the Court as to

when he first saw or heard of the contract of

February 27, 1930, the witness testified that his

first knowledge of the contract w^as in March of

1933, when it was shown to him by Mr. Peters. That

prior to that time he had no knowledge of its ex-

istence or contents. He continued: ''In none of the

meetings of the Board of Directors was there any

discussion of, nor were w^e ever advised of, the terms

of any transfers of patents of the Wise Manufactur-

ing Comj^any. I think there w^ere about a dozen

meetings of the directors. The impression we all

had was that the patents were sold for $25,000.00. I

got that impression w^hile working in the shop as

shop superintendent. It was just common rumor, I

don't know who might have said it or started it. It

was shop gossip. I had one share of stock. Mr.

Wise went east to sell the patents and when the

money came bacl^ we thought it was for the sale of

the i)at('nts." [VIV)]
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CROSS EXAMINATION
OF WITNESS OLIN.

''My stock was in the Wise Manufacturing Com-

pany. I paid $20.00 for my share. I put it in

escrow in the bank and received my pay for it.

The stockholders were told to put their stock in

escrow at the bank and it was understood that

money had been obtained wdth which to pay off

all of the creditors of the company. I recall the dis-

cussion of the resolution of the directors to call upon

all of the creditors of the two companies to submit

in w^riting their claims to the accountant for audit

and later payment through escrow No. 167, Bank of

America, Berkeley. The plan was to have all of the

creditors deposit their claims. These accountants

had been acting for the companies for some time.

I saw them going through the books. And then at

a certain time it was discussed at a meeting of the

board that the creditors had received their pay.

Those having claims up to December 31, 1929."

Mr. Clark asked the witness if a part of this same

plan was also to have all the stockholders deposit

their stock with the bank and have the stock taken

up. The witness answered that he did not recall

that. Mr. Clark next asked it it wasn't suggested

at the meeting that the stockholders should go over

there to the bank and de])osit their stock certificates.

''You knew you did that along with the rest of

them." The witness answered that he (l('i)osited

his stock but that he did not know when it

originated. The witness continued: " L.itci- on the

company became indebted to mc 1 do not recall
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the fact that a resohition was adopted authorizing

the execution of the $25,000.00 second deed of trust

with chattel mortgage provision. This was several

yeai-s ago and I have had no chance to refresh my
memory. I recall that I was secretary of the com-

pany on April 11, 1930. It is undoubtedly so that

over my own signature, as secretary, there appears

the [127] Resolution authorizing the borrowing of

$25,000.00 to satisfy claims of creditors pending

sale of corporate assets to Messrs. A. M. Diehl,

Will Hays, et al. I do not remember voting for

the Resolution. I remember getting the informa-

tion that the $25,000.00 check had been sent to the

bank so that payment of the creditors could start

and taking up of the stock. I don't know where

the information came from. I was worried about

keeping the doors of the shop open more than I was

worried about what was going on upstairs."

*'Q. In other words, they had been making it

pretty lively for the corporation, hadn't they?

"A. I will say so.

**Q. And this plan which was so secret, you

knew the object and purpose of what was being

done, was to take up all of the stock and pay off

all of the creditors'?

"A. That was our impression. Personally, I

had no interest in this so-called plan except that

$20.00 share of stock in the Wise Manufacturing

Company.
*^Q. You knew that Waddell had been an attor-

ney for this corpoi'ation also, didn't you?
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'^A. Yes, I knew that."

In answer to a question as to whether or not he

felt that these transfers were being made to de-

fraud the creditors, the witness said: ''When Mr.

Wise w^ent east we had a report from him that

everything was going well and it seemed like a fine

opportunity of selling the transmission to the West-

inghouse people and from the proceeds of that sale

we expected all the creditors would be paid and the

stockholders cleaned up and the shop continue to

operate. '

'

''I do not remember that after the concern kept

going on a mortgage was put on the personal prop-

erty. I remember the adoption of a resolution pro-

posing the putting of another mortgage upon all

the machinery and equipment of the plant and that

Mr. Owens was called upon to consent to that and

that that was for about $5000.00, and that this was

to clean up the [128] additional debts which had

accumulated. I remember that they succeeded in

getting from Mr. Owens his agreement to sub-

ordinate the first mortgage on the personal prop-

erty so that the new chattel mortgage could be put

on for $5000.00." In answer to a question as to

whether or not he had any feeling that Owens, or

Wise or Hays, any one of them, was attem])ting to

defraud him as a creditor, the witness replied: "I

had a feeling that something was wrong in Janu-

ary, 1931. During the several months when Mr.

Wise was East T kept in almost weekly coininiinica-

tion with him sometimes two or thi-ee letters. 1 wms



166 Wise McDiufactun'ufj Company

(Testimony of Edward W. Olin.)

shop superintendent. I had nothing to do with the

actual management of the plant, and during this

time Mr. Wise asked me to keep the plant going

and he assured me repeatedly by letter that there

was $5000.00 coming from the East and this did

not come and there was money due and it got to the

point that I took it up with the shop boys and

showed them letters I w^as receiving from Mr. Wise

assuring me he was doing everything he could to

raise additional funds, and put it up to the shop

boys themselves whether or not they would continue,

knowing that they were not receiving their wages,

and I also acquainted the shop with the fact that

the accounts receivable we had would in a measure

protect a certain portion of this wage and they

elected to remain. But about January I made my
mind that Mr. Wise was unable or could not pos-

sibly get $5000.00 in the East and Mrs. Wise had

made efforts to raise a $5000.00 loan locally, which

she was not able to negotiate, so about the latter

part of January I decided that it had gone far

enough and presented our claims to the Labor Com-

missioner.

''1 am one of the petitioners in this matter, my
claim being $239.34. I did not know until we began

to protect our wage claims about the first chattel

mo7'tgage. The meetings of the directors were held

;ii ihc plant. The Resolutions [129] of the Wise

Maiiufacturing Company were ])repni'(Ml by Mr.

Waddell and tlic ininutos of the Standard Die and

M'ool Company were prepared by Mr. Eltse. Mr.
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(Testimony of Edward W. Olin.)

Wise presided when he was there, it was all in

order."

"Q. Did you know what was going on at every

meeting ?

''A. Yes, when I was present, everything that he

cared to reveal I knew of course.

"Q. Were any papers prepared and presented

for your signature after a meeting ?

"A. It runs through my mind that I did sign a

note as secretary of the company but I believe that

was all right. I believe it was authorized. It was

probably the $25,000.00 note that I signed. At that

time it was fresh in my memory, but that is three or

four years ago."

There was here received in evidence as

Respondent's Exhibit "G"

the Deed of Trust with Chattel Mortgage provisions

dated May 16, 1930. In substance this instrmnent

was as follows: It was executed by the two (Cali-

fornia corporations. It ran from them to American

Trust Company as Trustee and it transferred to the

Trustee as security for the |)ayin(Mit of the $25,-

000.00 note, a co])y of which was attached to the

instrument, the renl ])r()perty of the Wise Manufac-

turing Company and Ihc inachiiuMy and motors of

the company located in its Berkeley i)lant. A list

of the items of personal y)roj)erty was set out. The

instrument fnrther contained jn-ovisions for selling;
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(Testimony of Edward W. Olin.)

the real or personal property together or separately

in the event of default in paying the note. Attached

to the instrument was a copy of a promissory note

dated May 16, 1930, rmming from the two companies

to Alonzo C. Owens. The Deed of Trust and the

note were signed by the witness as secretary for the

Wise Manufacturing Company.

Witness continuing

:

*'It has slipped my mind that I signed these in-

struments. [130] I remember that prior to the sign-

ing of this there was a Deed of Trust on the real

property for something like $18,000.00 and that this

was mipaid.

"I employed Mr. Waddell to act as my attorney

to take charge of our wage claims and he brought

an action on my wage claim. I verified the com-

plaint which Mr. Waddell prepared. He brought

suit in Oakland and judgment was obtained and

that is the judgment mentioned in these proceed-

ings. Mr. Waddell was also attorney for Mr.

Ralph Sites."

Tt was here stipuhited that the actions upon the

Olin chiim and upon the Sites claim were com-

menced A})ri] 29, 1931, and that they both went to

judgment in Jaimary or February, 1932.

TTeve the pctilioncrs closed tlieir case.
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There was next offered in evidence by the re-

spondents as their

Exhibit '^H"

a transfer of patents dated May 8, 1930, endorsed

as recorded May 22, 1930, Liber E-144, page 275, in

the records of the office of Commissioner of

Patents. In this instrmnent Roy T. Wise transfers

to Wise Patent and Development Company all

rights under application dated July 17, 1929, for

letters patent, the serial No. of the application

being 378,862 and all rights imder application dated

July 24, 1929, the serial No. being 380,634, the de-

vice referred to being an invention or improvement

in a constant mesh gear transmission clutch.

The respondents next offered in evidence as

Respondents' Exhibit ''I",

an assignment running from Standard Die & Tool

Company dated May 5th, 1930, and running to Wise

Patent and Development Company, the endorse-

ments on which showed recording on May 22nd,

1930, in Liber E-144, page 277 of the U. S. Patent

Office records. This instrmnent purported to

transfer to the Wise Patent and Develoi^ment

Company the patents and the rights iindci- the

patent applications which are referred t«> in the

[131] contract of February 27, 1930, petitioners'

Exhibit "3".

(Where it is stated that an exhibit was offered

in evidence, the same was admitted in evidence

unless otherwise indicated.)
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The respondent here offered and there was re-

ceived in evidence as their

Exhibit '^J",

an indenture made between Frank L. Hain and

Alonzo C. Owens, dated the 5th day of June, 1931.

This instrument recites that the grantor, Frank L.

Hain has been substituted under the trust deed

(respondents' Exhibit "G" the Deed of Trust v^ith

Chattel Mortgage Provisions) and that default had

occurred in paying the $25,000.00 note and that

upon proceedings duly had the personal property

subject to the deed of trust had been regularly sold

to the beneficiary, Alonzo C. Owens for the siun of

$12,000.00, that the sale was at public auction and

that he was the highest and best bidder and that

pursuant to such sale proceeding, the trustee,

Frank L. Hain, and in consideration of the pay-

ment of said bid, the personal property so sold, is

transferred to the said Alonzo C. Owens. The in-

strument contained a particular description of

machinery and equipment following the description

set out in the trust deed and recited that such

personal property was sold to the said Owens.

There was next received in evidence as the

Respondent's Exhibit '*K"

an agreement on the part of Alonzo C Owens
dated the 24th of December, 1930.
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Mr. CLARK.—"Now, Mr. Resleure, I have a

statement as to the stockholdings in these com-

panies. The stockholdings in the Standard Die &
Tool Company are as follows: Mr. Wise held 660

shares of the common and 5 shares of the preferred.

There was outstanding in shares 34 shares of the

common and 258 shares of the preferred. That rep-

resented an issue that had occurred under the Cor-

poration [132] Commissioner's permit up to the

time these contracts were made."

The COURT.—"Are any of the parties to this

proceeding before the Court stockholders in the

Standard Die & Tool Company?"

Mr. CLARK.—"They are not."

The COURT.—"When was the Standard Die &

Tool Company organized?"

Mr. CLARK.—"It was the first company that

was organized, several years before the Wise Manu-

facturing Company was organized, I understand-

Now, then, the Standard Die & Tool Company

transferred its assets or agreed to transfer its assets

to the Wise Manufacturing Company in considera-

tion of the issuance of certain stock, and the Cor-

poration Commissioner's permit provided a certain

maximum amount of stock that might be issued to

the Standard Die & Tool Company in the Wise

Manufacturing Company. At the time the three

contracts were made there was outstanding and

owned in the Wise Manufacturing Company the

following stock, Standard Die & Tool Company

owned 4670 shares."

The COURT.—' ' Common ? '

'
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Mr. CLARK.—"It was all common, and other

persons owned 216 shares. There had been sub-

scribed 55 shares, and there were an additional 216

shares
"

The COURT.—"You say there had been sub-

scribed."

Mr. CLARK.—"The subscription had not been

fully paid, and in addition there were 216 shares

that were in escrow imder the provisions of the

Corporation Commissioner's permit."

Testimony closed.

On April 6, 1934, the Court permitted the reopen-

ins: of the case. It was there stipulated by counsel

that various papers which Mr. Clark had obtained

from Mr. Dobrzensky's [133] office might be placed

in evidence.

There was next admitted in evidence as

Respondent's Exhibit "L"

a copy of a letter dated January 17, 1933, from

Mr. Dobrzensky to Mr. James E. Waddell, on

whicli Icttc]- was endorsed a 7'ecei]it of the same

date by Mr. James E. Waddell. As a part of the

same exhibit there was also received an agreement

referred to in the letter of January 17, 1933, and

bearinijc the date, A])ril 1, 1931, together with an-
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other agreement signed by Alfred E. Elkinton. The

first mentioned agreement was signed by a long list

of the preferred stockholders of the Standard Die

and Tool Company. The letter, except date and

address given above and signature, reads:

*'In re: Palm v. Diehl, et als.

I hand you herewith an original agreement dated

April 1, 1931, bearing the signature of numerous

parties ratifying a conveyance of patent rights,

etc., heretofore made by Standard Die and Tool

Company, Inc., etc. to Mr. Roy Wise and/or the

Wise Patent and Development Company.

This is handed to you for the purpose of secur-

ing the signatures of Mr. McMahon and associates.

You will please retain this in your office and sur-

render possession to no one other than the mider-

signed.

Under the present arrangement certain moneys

are to be made available to Mr. Wise and are to

be used in retiring the preferred stock. The moneys

available to Mr. Wise or the Wise Company will

be such sums as will arise after the payment of

such sums as were advanced to Mr. Wise for his

account and used by him on account of the Wise

California Companies.

We are agreeable that such moneys as might ac-

crue and be ])aid to Mr. Wise through the owner-

slii]) of his stock in the Wise Patent aiul Develop-

ment Com])any should be ai)plied first, in the re-

payment of loans made to Mr. Wise and used by

him in the payment of debts of his California

Companies; and second, in the retirement of the
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preferred stock in the Standard Die and Tool Com-

pany, Inc., including the preferred stock in the

present trust, as well as the stock, the owners of

which have not yet subscribed to the trust; and

third, in the repayment of other loans made to Mr.

Wise in the premises. Under the existing arrange-

ments all moneys advanced to Mr. Wise w^ould be

fully repaid before any moneys would be available

for the outstanding preferred stock. Under the

suggested arrangement the owners of the preferred

stock in the Standard Die and Tool Company, Inc.

would receive pro-rata the amomit necessary to

retire the stock before Mr. Wise would be re-

funded [134] moneys, due from him by reason of

loans made to him which he used in the purchases

in connection with the California Companies. I

think it has already been conceded that the moneys

which were loaned to pay off the debts of the Cali-

fornia Companies should be first refunded.

Mr. Wise has heretofore advised us that he con-

sents to this arrangement. In addition to the fore-

going we are further willing that the amount of

loans made to Mr. Wise and used by him in the

payment of the debts of the California Companies

may be reduced by the application to the payment

of interest and principal of such net amounts as

have been realized from the sale of machinery and

equipment bought in under foreclosure of mortgage.

I believe that this is completely in keeping with-

the arrangements heretofore verbally outlined to

yon. Ill 1lie event that the matter has not been

stated herein with sufficient clarity we will be glad
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to discuss with you such further assurances as may
be necessary and if need be will procure the written

consent of Mr. Wise to the arrangement which has

been suggested.

Will you kindly acknowledge receipt of the en-

closures ?

The suggestions hereinbefore set forth are made

on condition that Mr. McMahon and those asso-

ciated with him execute the trust arrangement."

On the side of the foregoing letter is said en-

dorsement reading:

''Received trust agreement 1-17-33, James E. Wad-
dell."

The agreement above referred to bearing date

April 1, 1931, was the same as the instrument headed

"Agreement" which is a part of Respondent's Ex-

hibit ''F", excepting that the name W. P. Woolsey

was inserted in the blank appearing in the 4th para-

graph of the form of agreement contained in Re-

spondent's Exhibit "F" and excepting that the

agreement was signed by various persons who had

also put down the nmnber of shares claimed by

them, the names of the signers and the number of

shares appearing at the end of the agreement being

as follows

:

W. E. Woolsey, 5 sh.; William C. James, 2 sh.;

Linden Naylor, 10 sh. ; W. P. Woolsey, 5 sh. ; Amelia

Everett Bass, 1 sh.; A. W. Elkinton, 3 sh".; William

E. Bowen, 1 sh. ; William A. Morgan and/or Leolvn
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Morgan, [135] 10 sh.; Jerry S. Thompson, 2 sh.

;

Ruth B. Johnson, 15 sh. ; Carl W. Carlson, 1 sh.

;

Neill J. Cornwall, 10 sh. ; Fred Zimmerman &

Martin Zimmerman, 1 sh. ; Peter Hanson, 1 sh.

;

Agues C. Moody and/or Robert Orton Moody, 10

sh. ; Perry Tompkins, 3 sh. ; Louis B. Rejaiolds, 4 sh.

The separate agreement signed by Alfred E. Elk-

inton was in the same form as that which was signed

by the preceding list of shareholders. After the sig-

nature of Alfred E. Elkinton there was entered

"Owner of 10 shares".

Attached to the two copies of the agreement re-

ferred to w^as a form of trustee's certificate reciting

that the holder had surrendered his preferred stock

in Standard Die & Tool Company and had in writ-

ing agreed to accept the terms of the trust agree-

ment dated March 2, 1931, in which Roy T. Wise

transferred and assigned to said trustee certain

properties for the benefit of such of the preferred

stockholders of the Standard Die & Tool Company
as should accept the terms of the said trust, place

being left for the si.gnature of the trustee.

The letter and the instruments last referred to

went m as Respondent's Exhibit "L".

It was sli])ulated that Mr. Dobrzensky, if he were

present, would testify that the i)apers constituting

the above exhibits of respondent were first given to

Mr. Waddell as attested on Mr. Dobrzensky 's letter

and then that after this particular plan of settle-



vs. E. W. Olin, et al. 177

ment broke cIo\\ti, Mr. McMahon refusing to enter

into it and probably some of the other preferred

shareholders, Mr. Waddell brought these papers

back to Mr. Dobrzensky's office.

There was next admitted as

Respondent's Exhibit ''M"

a letter from Hays and Hays to Mr. Dobrzensky

dated August 23, 1932, for the purpose of fixing the

time of the meeting in San Francisco and the letter

refers to the fact that the meeting was held August

15, 1932.

The witness,

FREDERICK W. PETERS,

was here recalled as a witness for the respondent

and he testified

:

Mr. CLARK.—Q. Mr. Peters, in cross-examin-

ing you, I looked at the date on the agreement which

I understood—copy of the agreement which I un-

derstood had been signed by [136] various of the

preferred stockholders, and noted that it was signed

as of April 1, 1931, and in my questions to you I

examined on the theory that there were two of those

agreements. You mentioned that Mr. McMahon,
for certain reasons, had declined to go forward with

the trust agreement. You did ascertain that?

The WITNESS.—A. No, it was not McMahon;
it was the Bank of Amci-icM li.-ul r(>fus(Ml to nvf as

trustee.
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(Testimony of Frederick W. Peters.)

Q. Then you referred to the W. P. Woolsey trust

in which he was the trustee ?

A. Yes.

Q. And your check-up showed that until this

blew up for failure of some of the stockholders to

concur in it, Mr. Woolsey, insofar as stockholders

who had signed was concerned, was to act as the

trustee ?

A. Yes, I believe I saw a blank copy of that

agreement that Mr. Wise showed me.

Q. You saw a copy of the trust agreement that

Mr. Wise had shown you, and W. P. Woolsey, as

referred to in this paper here, was proposing to act

as trustee instead of the Bank of America?

A. That is right.

Q. And there was only one of these attempted

trust agreements and not two, insofar as signing up

all the preferred stockholders was concerned?

A. I really don't know, Mr. Clark.

Q. You only learned about one?

A. Yes, the one I heard about, the bank.

Q. And you only learned of there being one at-

tempted trust arrangement, in which the signing

stockholders were to be the beneficiaries of the trust?

A. I only saw one agreement; that was the W.
P. Woolsey agreement.

It was here stipulated that at the meeting in San

Francisco which was held at the Mark Hopkins

Hotel and wliicli was attended [137] hy Mr. Hays,
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Mr. Waddell, Mr. White and the other persons re-

ferred to in the testimony that the Pahn suit was

discussed, that Mr. White asserted himself as being,

so far as the people he appeared for were concerned,

opposed to this trust agreement, his opposition being

based on the fact that he did not have sufficient facts

on which to base a consent ; that words occurred be-

tween Hays and White and that Mr. Hays stated to

Mr. White that he had better not threaten any

actions.

The foregoing Narrative Statement of Evidence,

prepared under Equity Rule No. 75 is hereby settled

as being true and complete, and is hereby approved.

Dated August 28, 1934.

A. F. ST. SURE.

STIPULATION.

It is stipulated the above and foregoing narrative

statement of the evidence in the within entitled case

may be signed by the Court.

Aug. 27, 1934.

CLARK, NICHOLS & ELTSE,
Attorneys for Respondent.

RESLEURE, VIVELL & PINCKNEY,
Attorneys for Petitioners.

[Endorsed]: Filed Aug 25, 1934, 11:15 A. M.

Walter B. Maling, Clerk. [138]
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[Title of Court and Cause.]

PETITION FOR AN ORDER
ALLOWING APPEAL.

To the above entitled Court, and the Honorable

Judges thereof:

WHEREAS the WISE MANUFACTURINa
COMPANY, Respondent in the above entitled pro-

ceeding, considers itself aggrieved by the order of

the above entitled court, rendered in the above en-

titled proceeding, declaring and adjudging said re-

spondent a bankrupt for the reasons and because

of the errors set out in the Assignment of Errors

presented and filed with this Petition,

NOW, THEREFORE, the said respondent does

hereby appeal from the aforesaid order to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, u])on all of the grounds and for the reasons

specified in the Assignment of Errors filed herewith,

and prays that said appeal may be allowed and that

a citation in due form shall be issued herein di-

rected to the petitioners in the above entitled pro-

ceeding, commanding them to appear before the

said Circuit Court of Appeals to do what may be

adjudged to be done in the premises, and that a

transcript of the record, proceedings and papers

upon which said order was made shall be [139] duly

made and authenticated and sent to the aforesaid

Circuit Court of Appeals, and that such other and

further order may be made as may be proper.

Dated June 1,1934.

CLARK, NICHOLS & ELTSE,
G. CLARK,
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ORDER ALLOWING APPEAL.

In the above entitled cause (mentioned in the peti-

tion to which this order is attached) it is ordered

that the appeal therein prayed for shall be and the

same is hereby allowed, and the court hereby fixes

the amount of the cost bond to be given by the re-

spondent on said appeal at the sum of $250.

Dated June 1, 1934.

A. F. ST. SURE,
United States District Judge.

[Endorsed]: Filed Jmi 1, 1934, 10:12 A. M.

Walter B. Maling, Clerk. [140]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

The respondent in this proceeding, in connection

with its Petition for Writ of Error, makes the fol-

lowing Assignment of Errors, which it avers oc-

curred in the trial and determination of this pro-

ceeding

:

1. The court erred in refusing to sti-ike out the

amended petition filed herein, on the ground that the

same was not in law an amendment of the original

petition filed herein on March 30, 1933.

2. The court erred in refusing to disiniss the

amended petition filed licrein, on the ground that the

same was not an amendmeni of the original petition

filed licrcin.
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3. The court erred in determining that the orig-

inal petition filed herein could be amended by the

filing of the amended petition herein.

4. The court erred in finding and determining

that respondent concealed an asset or item of prop-

erty of respondent in that it concealed the so-called

contract of February 27, 1930, the fact appearing

that the said contract was changed in vital particu-

lars and superseded by later written contracts exe-

cuted by the same parties, with respect to the same

subject matter. [141]

5. The Court erred in treating said so-called

contract of February 27, 1930, as representing the

rights of respondent, whereas it distinctly appeared

from the evidence that said contract was not in

force, that it had been altogether changed, and that

the petitioning creditors knew this more than four

months prior to March 30, 1933, the time of the

filing of the original petition herein.

6. The Court erred in finding and determining

that concealment from the creditors of respondent

of the contract mentioned in Paragraph V(a) of the

amended petition did in fact occur.

7. The Court erred in finding and determining

that concealment from the creditors of respondent

of the contract mentioned in Paragraph V(a) of

the amended petition occurred within four months

prior to filing of the original petition on March 30,

1933.

8. The Coui't erred in finding and determining

that concealment of said contract occurred within
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four months prior to the filing of the amended peti-

tion.

9. The Court erred in refusing to find and hold

that the contract of February 27, 1930, mentioned

in Paragraph V(a) of the amended petition was

not the contract under which the patents therein

referred to were transferred and held.

10. The Court erred in refusing to hold and de-

termine that the petitioning creditors did have

knowledge of the making and existence of the con-

tracts which represented the arrangements under

which the patents referred to were transferred more

than four months prior to March 30, 1933.

11. The Court erred in finding and determining

that respondent could be adjudicated a bankrupt

and in adjudicating [142] respondent a bankrupt

for concealment of property or for wrongs other

than those charged in Paragraphs V(a) and V(b)

of the amended petition.

12. The Court erred in finding alleged acts of

concealment or wrongdoing which were not alleged,

and in basing the order of adjudication thereon.

13. The Court erred in finding acts of conceal-

ment and wrongdoing on the part of the res])ondent

which were entirely outside of what was alleged in

the amended petition, and in basing the order of

adjudication thereon. Nothing but the contract of

February 23, 1930, is referred to in Paragi-aph

V(a). The evidence showed that that contract did

not exist, that it did not represent the arrangement

imder which the patents w(»ie held. The allegation
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that said contract was an asset of the respondent

was untrue.

14. The Court erred in finding and determining

that conceahnent from the creditors of respondent

of the property mentioned in Paragraph V(b) of

the amended petition did, in fact occur.

15. The Court erred in finding and determining

that concealment from the creditors of respondent

of the contract mentioned in Paragraph V(b) of

the amended petition occurred within four months

prior to the filing of the original petition of March

30, 1933.

16. The Court erred in finding and determining

that conceahnent of said property occurred within

four months prior to the filing of the amended peti-

tion.

17. The Court erred in refusing to find and to

hold that over a year prior to the filing of the

amended petition the bank deposit and moneys re-

ferred to were used up and ceased to be an asset

of the respondent corporation. [143]

18. The Court erred in making an order adjudi-

cating respondent a bankrupt.

19. The Court erred in finding and determining

that T-espondent had concealed its property from its

creditors with a view to hinder, delay and defraud

them and within four months ])rior to the time of

filing (>r the onginal petition herein on March 30,

1933.

20. The Court erred in finding and determining

that respondent had concealed its p7-o])erty from its
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creditors with a view to hinder, delay and defraud

them and within four months prior to the time of

the filing of the amended petition herein.

21. The Court erred in overruling the prelimi-

nary objections made to the taking of testimony as

to declarations or statements made by Roy T. Wise,

upon the ground that the said Roy T. Wise did not

have authority to speak for or bind the respondent

by his statements or admissions. The objections re-

ferred to were, with the consent of the Court, made

at the very outset of the taking of the testimony of

the witness Peters. The objections were repeated

from time to time, and they were all overruled. The

objections referred to were those objections which

went to the whole of the testimony of the witnesses

to the declarations or statements of Roy T. Wise,

offered for the purpose of showing the respondent

had concealed the execution of the contracts under

which the patents referred to were transferred.

WHEREFORE the respondent prays that the

order of the District Court adjudicating the respond-

ent a bankrupt may be reversed.

Dated, June 1, 1934.

G. CLARK,
CLARK, NICHOLS & ELTSE,

Attorneys for Respondent.

[Endorsed]: Filed Jun 1, 1934, 10:12 A. M. Wal-

ter B. Maling, Clerk. [144]
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[Title of Court and Cause]

AMENDED PRAECIPE.

To the Clerk of the above entitled Court:

Please prepare in the above cause a transcript of

the record to be transmitted to the United States

Circuit Court of Appeals of the Ninth Circuit in

pursuance to the appeal heretofore taken in said

cause by the Wise Manufacturing Company, and in-

clude therein the following:

1. Original petition, filed March 30, 1933.

2. The order, dated May 31, 1933, granting per-

mission to file amended petition.

3. Amended petition.

4. Answer to amended petition.

5. The findings.

6. Statement of evidence under Equity Rule

No. 77 to be hereafter prepared and lodged with

the clerk, pursuant to Equity Rule No. 75.

7. Order adjudicating appellant a bankrupt.

8. Petition for and order allowing appeal.

9. Assignment of errors.

10. Praecipe for transcript, or stipulation as to

context of record if stipulation obtained.

11. Citation on appeal.

12. Clerk's certificate to record.

CLARK, NICHOLS & ELTSE,
Attorneys for Appellant.

Dated, Aug. 30, 1934.

[Endorsed]: Filed Aug 30, 1934, 11:48 A. M.

Walter B. Maling, Clei-k. [145]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 145

pages, numbered from 1 to 145, inclusive, contain a

full, true, and correct transcript of the records and

proceedings in the Matter of Wise Manufacturing

Company, a corporation, In Bankruptcy, No. 23,-

049-S, as the same now remain on file and of record

in my office.

I further certify that the cost of preparing and

certif^ang the foregoing transcript of record on ap-

peal is the sum of twenty-one dollars and seventy-

five cents ($21.75) and that the said amount has been

paid to me by the attorneys for the appellant herein.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 31st day of August A. D. 1934.

[Seal] WALTER B. MALING,
Clerk.

By C. M. TAYLOR,
Deinity Clerk. [146]
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[Title of Court and Cause.]

CITATION.

UNITED STATES OF AMERICA.—ss.

To the petitioners in the above entitled x^roceeding,

and to their attorneys and solicitors of record:

You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be held

at the City of San Francisco, in the State of Cali-

fornia, on the 30th day of June, 1934, pursuant to

the appeal duly obtained and filed in the office of

the Clerk of the United States District Court for

the Northern District of California, in a case en-

titled '*In the Southern Division of the United

States District Court for the Northern District of

California, Second Division, In the Matter of Wise

Manufacturing Company, a corporation. Respond-

ent, No. 23,049, Bankruptcy", the Wise Manufac-

turing Company, a corporation, being the appellant,

and E. W. Olin, Ralph Sites and Berkeley Pattern

Works being the appellees, and you are required to

show cause, if any there be, why the order and [147]

decree in said appeal mentioned should not be cor-

rected and speedy justice should not be done to the

parties in that behalf.

WITNESS the HONORABLE A. F. ST. SURE,
United States District Judge, for the Northern Dis-

trict of California, this 1st day of June, 1934, and

of our independence the 158th.

A. F. ST. SURE,
United States District Judge.
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[Endorsed] : Service of the within citation ad-

mitted this June 1, 1934.

RESLEURE, VIVELL & PINCKNEY,
Attorneys for Petitioners.

Filed June 1, 1934, 11:22 A. M. Walter B. Hal-

ing, Clerk. [148]

[Endorsed]: No. 7604. United States Circuit

Court of Appeals for the Ninth Circuit. Wise Man-

ufacturing Company, a Corporation, Appellant, vs.

E. W. Olin, Ralph Sites and Berkeley Pattern

Works, Appellees. Transcript of Record. Upon Ap-

peal from the District Court of the United States

for the Northern District of California, Southern

Division.

Filed August 31, 1934.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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disregarded and a conversion can be claimed, or (c) if

the corporation so d(>sires, a rescission can be claimed
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invitation of petitioners, the trial court construed the

amended petition as charging a fraudulent dealing

with the property of the corporation and that the
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No. 7604

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Wise Maa^ufacturing Company (a cor-

poration),

Appellant,

vs.

E. W. Olin, Ralph Sites and Berkeley

Pattern Works^
Appellees.

BRIEF FOR APPELLANT.

INTRODUCTION.

The Wise Manufacturing- C'ompany is a California

corporation. On May 24, 1934, it was adjudi^ed a

bankrupt by an order made in the Southern Division

of the United States District Court, Northern Dis-

trict of California. ()). :V2.) It ai)])eals from this

order. (The references in ])nrentheses will be to the

f)ai^es of the transcri])t. WIkmc the i-eference is to the

testimony of a witness, the name of the witness will

be given.) The ti-inl was In- the court without a jury,

and uixm an amended pelilion liled June 7, 1933 (]).

12), and the answer llierelo. The ori.u'inal ])etition

was filed March 30, 1933. (j). (i.) The recoid presents

the evidence on which the order was based.



The petition was filed by three creditors, to-wit:

E. AV. Oliii, Ralph Sites, and Berkeley Pattern Works,

(p. 3; p. 8.) The amended petition charged that the

corporation had concealed certain of its assets for the

purpose of hindering, delaying and defrauding its

creditors, that the assets so concealed consisted of a

certain contract dated February 27, 1930 (p. 9), and

a certain bank deposit made in the year 1931. (pp.

10, 11.)

As to the contract of February 27, 1930, it is alleged

that this contract was made by Roy T. Wise, presi-

dent of Wise Manufacturing (Company, and that he

controlled said company and that Ambrose N. Diehl

and Will H. Hays were parties to this contract and

that the contract recited that Wise would cause the

said company to transfer to Wise Patent and De-

velopment C/ompany, a corporation to be organized

under the laws of Delaware, certain patents owned

by Wise Manufacturing Company, covering the Wise
Multi-Speed Transmission and that this would be in

consideration of the sum of $75,000.00 to be paid by

these three individuals; that the Delaware Comi)any

was formed and the patents transferred and that the

consideration named in the contract is sufficient to

satisfy the claims of all creditors of Wise Manufac-

turing Company; that the said })atents were the "only

assets of any considerable value owned by respon-

dent"; "that no consideration was or ever has been

received by the i-espondent foi- said United States

patents"; that "the said contract, as a valuable asset

of icspondcnt coi poration, was and has been secreted



and wholly concealed by respondent corporation from

the creditors of respondent corporation"; that the

''petitioners were totally unaware of the existence of

said contract and had no knowledge thereof until the

30th day of March, 1933, on \\'hich day the existence

of said contract was first revealed to your petitioners
'

'.

(p. 9.)

As to the bank deposit of $605.00, it was alleged

that this money was derived in the year 1931 from

sales of certain tools, machinery, etc. It was not

alleged that the sales were fraudulent. It was charged

that the money was fraudulently and secretly de-

posited in the West Berkeley Branch of Bank of

America in the name of H. Jacobson ; that this money,

"is the property of respondent'' and that petitioners

were "totally unaware" of this concealment until

April 27, 1933. (pp. 10 and 11.) It is alleged:

"That respondent received the approximate sum
of six hundred and five dollars ($605.) from said

sales. That said respondent, through its presi-

dent Roy T. Wise, with intent to hinder, delay

and defraud its creditors, caused the said ap-

proximate sum of six hundred and five dollars

($605) to be dei^osited in the West Berkeley

Branch of the Bank of America, Berkeley, Cali-

fornia, in the name of H. Jacobson, That the

above mentioned smn of six hundred and five

dollars ($605) is the ])roi)erty of res])()ii(lent, and

was and has been concealed and secreted by the

said Roy T. Wise from the creditors of the re-

spondent. That your ])etitioners were totally un-

aware of the said sale and fraudulent conceal-

ment of these jissets, and had no knowledge

thereof until the 27th day of April, 1933, on which



date the above mentioned transaction was first

revealed to your petitioners." (pp. 10 and 11.)

The court will note that when the foregoing' pleading-

was framed, it was the theory of the plaintiif that

to constitute concealment of this deposit, it was neces-

sary to show not merely the fact that conceahnent

was not known mitil within four months prior to the

filing of the i)etition, but that it was essential to show

that the asset alleged to have been concealed was in

existence and was concealed within the four months

period. The word ''is'' is used. Throughout the trial

of the case, appellant insisted that Section 21, Chapter

3, Title 11 of the United States Code, Section 3 of

the Bankruptcy Act, meant that there could not be

an act of conceahnent Avithin the four months period

unless the property concealed existed in said period.

First it will be noted that the answer denied in

detail that there had been any concealment of the

contract of February 27, 1930, for the purpose of

hindering, delaying or defrauding creditors of Wise

Manufacturing Company ; that the answer denied that

said contract contained the provision relied on for

the payment of $75,000.00; that the answer proceeded

to set forth, in effect, that there was no contract which

contained the substance of the contract alleged in the

petition; that while the contract of February 27, 1930,

provided for the payment of $75,000.00 in a certain

way, this i)ayment was to be upon condition, and that

the contract of February 27, 1930, had been substan-

tially varied and modified by two latei* contracts, the

one dated May 8, 1930, and the other dated Septem-



ber 1, 1930, and that the provision for paying the

$75,000.00 to the corporation was eliminated. The an-

swer alleges that these contracts were made with a

view to raising funds to pay off the creditors of Wise
Manufacturing Comjjany and to provide funds to buy

up the stock of that company and another company,

the Standard Die & Tool Comjjany, which owned
nearly all the stock of Wise Manufacturing Company.

Conceahnent of the contract of February 27, 1930,

or of any contracts is specifically denied and it was

likewise specifically denied that there had been any

conceahnent of any property of said corporation

within four months of the filing of the original pe-

tition on March 30, 1933, or within four months of

the filing of the amended petition on Jmie 7, 1933.

The answer admitted the sale of the tools, ma-

chinery, and equipment for $()05.00. It alleged that

Roy T. Wise, president of the corporation, in order

to make it possible to distribute this money equally,

did deposit the same in the name of H. Jacobson

for the purpose of preventing its being attached and

for the purpose of preventing anyone from obtaining

a preference thereby; that the deposit was not for

the purpose of conceahnent with intent to hinder,

delay or defraud any creditoi-, and that in the year

1931 this money was largely i)aid out by Wise and

that most of the balance was withdrawn by H. Jacob-

son to pay herself wages and that the reniaindei- was

applied by Wise in paying a claim for legal services;

that this all occurred in 1931. Then it was denied that

there was any conceahnent of this property within

four months of the filing of the original petition, or



within four months of the filing of the amended peti-

tion, (pp. 13, 31.)

The eourt will note that the trial court in Finding

\' (pp. 3t) to 41) proceeded to set out at length a

fraudulent conspiracy between Roy T. Wise, the presi-

dent of the corporation, Will H. Hays and iVinbrose

N. Diehl. It is foimd in effect that these three men

formed a plan to obtain "without adequate or any

consideration'' (p. 40, top) the patents from the cor-

poration; that the contract of February 27, 1930, was

a part of this theft and as to the $75,000.00, it was

found that this sum was "to be i)aid to the respondent

from surplus accunmlated over the expense of operat-

ing such proposed Wise Patent and Development

Company, at such times as funds should be available",

(p. 38.) The finding as to the promise to pay the

$75,000.00 was wholly unsupported. (See modifying

contract of September 1, 1930.) (p. 116.) Other pro-

visions of the contract of February 27, 1930, are found

which were not pleaded and it is then found that the

contract of February 27, 1930, "was modified by two

later contracts entered into between said parties on

May 8, 1930, and September 1, 1930 (p. 39), and

that these conti-acts are "assets of respondent", (p.

39.) The amended petition had charged "that no con-

sideration was or ever has been received by the re-

spondent for said United States patents". The court

found:

"1^hat the said contract of February 27th, 1930,

and all of the transactions arising therefrom
and in connection therewith, whereby said re-

spondent and said Will II. Hays, Ambrose N.



Diehl and Roy T. Wise, had acquired without

adequate or any consideration were hy respondent

and said parties concealed from the creditors of

said corporation and from its stockholders, other

than Roy T. Wise; that to effectuate said con-

ceaknents said respondent and said Will H. Hays,
Ambrose N. Diehl and Ro\' T. Wise, falsely rep-

resented to said creditors and stockholders, that

the said patents had been disposed of for the sum
of $25,000.00; that in addition to the concealment

of said contract and the transactions arising

therefrom and in connection therewith, said re-

spondent and said Will H. Hays, Ambrose N.

Diehl and Roy T. Wise, further concealed from
said shareholders and said creditors of respon-

dent, any possible causes of action against Will

H. Hays and/or Ambrose N. Diehl and/or Roy
T. Wise, and/or against Wise Patent and De-

velopment Company arising out of said contract

and/or for the setting aside of said assignment

of said patents to Wise Patent and Development
Company and/or for damages resulting from the

fraudulent acts of said parties. Will H. Hays,
Ambrose N. Diehl and. Roy T. Wise, in ac(/uiring

and converting to their own use, the assets of

respondent without adequate or any consideration

therefor/' (pp. 39, 40.)

The above findin,i;s are sui)j)lem('iited by a I'mthei-

finding numbered VII, as follows:

The court furlln'r finds tlint tliis entire case

and the tiansaetions above set forth, on the j)art

of said respondent, and said Will H. Hays, Am-
brose N. Diehl and Roy T. Wise, are tainted
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with fraud and concealment and warrant a full

and complete investifjation thromjh tlie pi'ocesses

of the bankruptcy court/' (pp. 41-42.)

The findini;s were prepared by the other side. No

criticism is implied in this statement. These findings

do show that the learned trial court, at the invitation

of petitioners, construed their amended x>etition as

charging that a conspiracy or fraud was practiced

upon the corporation to get its patents and that the

contract of February 27, 1930, was but a part of this

fraud and that the rights resulting to the corporation

were its valuable assets and that it was these rights

which were fraudulently concealed; that it was not

simply a case in which the corporation had taken a

contract to which it was entitled because its property

was used as the consideration therefor. The findings

proceed on the theory that there was fraud not only

in the transfer of the patents but also that there was

fraud in concealing the deal involving the transfer

of the patents. It is clear that the trial court based

its order upon the lengthy finding as to fraudulent

practices which were not alleged. The court's atten-

tion is called to Finding V, which reads as follows:

"That all of the aforesaid acts of concealment

of assets of the respondent, continued from the

time of their original commission up to within

four (4) months of the filing of the original and
amended jx'titions herein, and the original and
amended j)etitions herein were filed within four

months from the discovery of the above mentioned

acts of concealment of assets by respondent.

^Phat th(; aforesaid assets of respondent w'ere

concealed as aforesaid with the intent to hinder,



delay and defraud the creditors of respondent."

(p. 41.)

The court's finding on the concealed bank deposit

is Finding (b) of paragraph V, pp. 40, 41), as fol-

lows:

"(b) That the said respondent through its

President Roy T. Wise, during the months of

June, July and August, 1931, caused to be sold

and did sell certain tools, machinery and equip-

ment belonging to said resf)ondent to persons un-

known; that respondent received the approximate

sum of six hundred twenty ($612.00) dollars,

from said sales; that said smn of six hundred
twelve ($612.00) dollars was an a^set of i-espon-

dent, which on or about the month of August,

1931, was concealed by respondent depositing the

same in the West Berkeley Branch of the Bank
of America, Berkeley, California, in the name of

one H. Jacobson, an employee of respondent."

(pp. 40, 41.)

The court will thus note that the trial court does

not find that this bank deposit "is" an asset of the

respondent. In other words, the finding is consistent

with the erroneous theoiy hereinbefore mentioned that

there can be concealment without concealed pro})erty.

The point here made should be considered at once

for if we are wrong in saying there was no evidence

of fraudulent concealment of any kind and no evi-

dence of concealment within the i'oiir months period,

the work of considering lengthy evidence on the other

branch of the case is avoided. So we take uj) our

Point I out of the usual course.
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POINT I.

THERE WAS NO FRAUDULENT CONCEALMENT OF THE BANK
DEPOSIT. THERE WAS NO CONCEALMENT OF SUCH PROP-

ERTY WITHIN FOUR MONTHS OF THE FILING OF THE
ORIGINAL PETITION OR WITHIN FOUR MONTHS OF THE
FILING OF THE AMENDED PETITION.

Possibly it can bo stated that if a corporation de-

posits money in the name of another person to pre-

vent its bein.u' attached, there is a technical conceal-

ment with a view to hinderini^-, delajdng and defraud-

ing- creditors. We do not concede that such hiding

of assets is an act of bankruptcy unless the intent

is to defraud creditors. And clearly something more is

required than merely proving that the depositing of

the money in the name of another is with the view

to preventing attachments. We do not concede that

this is a dej^artui'e from the secrecy and privacy with

which any individual is entitled to transact his busi-

ness. There was no admission and there was no proof

that Roy T. Wise as i^resident of the corporation, or

any other officer of the corporation, handled the de-

posit as it was handled with a view to cheating or

defrauding any creditor. Thei'e is secrecy in prac-

tically every preference. It was urged by the learned

counsel I'oi- petitioners that concealment w^as a con-

timiiiii;- offense. We pointed out the rule that con-

cealment is nol a continuing offense when the asset

concealed has ceased to exist or has been disposed

of by a preference or transfer. The learned trial judge

adopted the thcoiy of the other side.

The witness, F. W. Peters, was upon the stand and

he was about lo he (|uestioned by counsel for peti-



11

tioners for the purpose of obtaining admissions from

Roy T. Wise who had. been the president of Wise

Manufacturing Company as to this bank deposit of

$605.00. (p. 75.) We interrupted to ask whether the

facts could not be stipulated to. We stated that we

had a letter from Miss Jacobson who was the H.

Jacobson or Huldur Jacobson mentioned in the peti-

tion, showing her withdrawal of the final balance of

the accoimt in the West Berkeley Branch of Bank

of America and her charging of this balance with

a salary claim of approximately $350.00; that this

letter was addressed to attorneys Clark, Nichols &

Eltse, and that this letter clamied that she had this

bill for unpaid secretarial services. We further stated

that we had a letter from Mr. Sorrick, the Manager

of the Berkeley Branch of the Bank of America,

which showed the closing of this account in Novem-

ber, 1931. (p. 75.) Counsel asked to be shown this

letter (p. 76) and stated that he was not interested

in the letter from the lady "because I think that you

should have her here". We stated that we could give

the exact deposits; that we had the letter covering

this from Mr. Sorrick, the bank manager. Counsel

then stated that he would go ahead and make the

stipulation that he was willing to make. The attorneys

then stipulated that the account was opened in the

name of Huldur Jacobson on June 25, 1931, the total

deposits being $()r2.0(); that the account was closed

on November 23, 1931, by the withdrawal of the bal-

ance which existed at that time, namely, $430.00;

that the funds that went into the account were de-

rived from the sale of small tools belonging to the
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corporation; that the funds were put into this account

in the name of lluldur Jacobson to avoid their being-

attached by the creditors of the corporation.

The bahmce of the stipulation and evidence on this

issue was as follows (pp. 77 to 81) :

''Mr. Resleure. And will you further stipulate,

as your answer indicates, that the object in put-

ting this money in the name of Huldur Jacob-

sen was to i)revent any of the creditors of the

Wise Manufacturing Company ascertaining the

existence of these funds and making possible at-

tachment thereon?

Mr. Clark. Well, it was the usual practice

of ])utting funds in there to avoid their being

attached. We so stipulate; the funds put in the

name of Huldur Jacobsen; deposits put in her

name to avoid of it being attached by the

creditors.

Mr. Resleure. And will you further stipulate

that these funds were concealed from creditors

and from all other persons by the respondent in

this maimer, having the account in somebody
else's name?

xMr. Clark. Well, 1 think tlie (V)urt can draw
its conclusion that it was a ])ractice perhaps to be

condenmed. I do not want to stipulate to that

conclusion.

Mr. Resleuie. All i-ight.

Mr. Clark. Now, that I have stipulated to that,

will you not stii)ulate that the account was closed,

as indicated by that letter sent by Huldur Jacob-
sen?

Ml*. i^sl("Ul•(^ No, 1 am afraid I cannot go
thai I'ai-, much as I would like to return your
courtesy. 1 would like to have Miss Jacobsen,
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who is a former employee, here to cross-examine

her as to what happened to these funds.

Mr. Clark. Paid out all of them doivu to that

jpomt, under the direction of Mr. Wise.

Mr. Resleiire. We will stipulate that the funds

were paid doint to $184 on November 28th, at

the direction of Mr. Wise.

Mr. Clark. That is right.

Mr. Resleiire. That is what you want.

Mr. Clark. Yes; that is right, $184.45.

Mr. Resleure. Apparently this conflicts—But

we will let our stipulation stand.

Mr. Clark. She was written to for the balance

of the money, and she was then down at Turlock.

Instead of sending the balance of the money,

—

$530,—and the bank records show it, she had the

account transferred to herself at Turlock,—the

balance of $530. She then sent a letter to Clark,

Nichols & Eltse, reciting that she had withdrawn

from the account $345.55 iini)aid salary, salary

earned prior to April 18, 1931, leaving a balance

of $184.45. She enclosed the check to us for that

amount. The bank records sh(nv she withdrew the

$530 on the date indicated in the othei* letter from

which you were reading

Mr. Resleure (interrupting). $430

Mr. Clark (interru])ting). Well, that is a cleri-

cal mistake. May T correct that? That is just

Mr. Sorrick's stenogiaphei-'s clerical mistake.

Mr. Resleure. Yes, go ahead, stipulate it was

$530.

Mr. (nark. Yes, $530.

Mr. l^esleiire. Tn my oi'iginal stipulation— In

other words, in the first sti|)ulation that ! uai*-

rated, the amount that 1 stated of $430, being

the balance on hand, should have ])een $530, and
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the niistakt' was due to a clerical error in the

letter.

Mr. Clark. 1 think our stipulation is perhaps

unlinished. You stiptilatc the lady did withdraw

the S'ioO as indicated by Mr. Sorriclx, or do you

want me to call him over heref It is useless.

Mr. Resleure. Yes, we to ill admit the $530

was withdrawn.

Mr. Clark. By Huldur Jacobsen ?

Mr. Resleure. All ri,u,ht; by Huldur Jacobsen.

Mr. Clark. And that she kept $345.50 of it,

and remitted the balance to Clark, Nichols &
Eltse. This letter shows it.

Mr. Resleure. Well, I think w^e are in hopeless

confusion with the stipulation. The letter, as a

matter of fact, shows she sent you a check for

$184.45.

Mr. Clark. That is what I said.

Ml-. Resleure. Hut she did not withdraw the

entire $5:50.

Mr. C'lai-k. No. (fet this: The account was

deposited in the West Berkeley Branch of the

IJank of America. She was a clerk of some kind

in tlie Wise Manuracturin,<>' (\)in[)any. She moved
to Turlock. When she was re(]uested to remit the

balance of this i)articular account which was de-

l)osit('d ill her iiaiiic, she saw a lawyer—she indi-

cates in her last para,i;raph she had seen a lawyer

—and the bank records show she called for $530

to be sent to the Hank of America, the branch at

Turlock ; and she then sent to us a statement show-

\nii; that she had taken Ci-oin the $530, $3,45.5.^, and

she I'emillcd 1o us the balance.

Ml*. Rcslenrc. .1// ri(/Jit. Wr will stipulate to

rrcrf/fJiinf/ I hat Mi'. Chtric says, e.rcept ire won't
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stipulate that the $184 went to pay attorneys' fees,

and we ivon't stipulate that the $345.55 went to

pay prior salary. You can testify, yourself, as to

that.

Mr. Clark. I have been trying to aid yon by
stipnlating to vecords. Do you want me to take

the deposition of Huldur Jacobsen ?

The Court. 1 think you gentlemen will be able

to agree on that.

Mr. Clark. She tool' the money, ire never have

been able to collect it.

Mr. Resleure. All right, we will acjree to it.

Mr. Resleure. Yes.

Mr. Clark. At that time, November 28, 1931.

Mr. Resleure. Well, let me see ? Where is your
other letter

—

Yes, ap]}ro.riniatcly that time.

Mr. Clark. All right."

The witness Peters continued:

*'I know that Mr. Wise told me the money (re-

ferring to the money mentioned in the foregoing

stipulation) was de])osited in Miss Jacobsen 's

name, and he told me also that sJk had ivitlidrairn

the (jreater part of ii io /xiy her s(dary."

Peters was their witness. Tlii.s was their proof.

Conceahnent ceases to be an act of bankruptcy when

the propeity concealed ceas(»s to exist. This is evi-

denced by the rulings that where there is concealment

in connection with tlie transt'ci- made witli a view to

hindering, delayinu' (»!• (Icfrauding of creditors, the

act of bankru])tcy which the law juMiiiils a i)etitioner

to rely npon is the lianslVr, 'I'hc bank deposit hei'e
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was all used up aiul i)ai(l out iu 19ol. The original

petition was HIchI March 30, 1933.

Citizens Bank r. W. C. DePauiv Co., 105 Fed.

92(3;

Ilrris r. C. S., 9 F. (2d) 496.

It is not ))rL'ti'Hded that Wise pocketed any of the

bank deposit and that he was holding it within four

months of the filing of the petition. The law does not

mean that a ci-editor can have a corporation adjudged

bankrui)t upon a i)etition tiled in the year 193-4, if the

creditor discovers that in 1924, the corporation de-

posited in the name of a third person and with a view

to preventing attachments, the sum of $100.00, and

later in the year 1924, lost the money or withdrew it

and used it in its business.

It is of course conceded that conceahnent is a con-

tinuing offense and that it contiiuies up to the time of

discovery.

Citizens Bank r. W. ('. DcPauic Co., 105 Fed.

926;

In re Hai'rns, 255 Fed. 478.

Hut this does not in(>an that the act can contimie

foi-evei- without a subject matter to which it relates.

As n-c li(tr( indicdfcd, iJtc findinfis ivhich were pre-

pfH( (I hif IJic oIIk r side arc sinipli/ silent on allegation

and (l( uini IIhiI IJic iiioiki/ deposited ''is" flic jrropertji

of Ihf corporation. The finding is that the $612.00

'' ivas an a.sset" concealed "on or ahoni tlic month of

Anf/nsf JUJl". (pp. 40, 41.)
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STATEMENT OF CASE WITH RESPECT TO CONCEALMENT OF
FRAUD IN TRANSFER OF PATENTS.

We shall first refer to coiiditioii of Wise Manufac-

turing Company in 1929 and next to the facts with

which it is claimed the alleged concealment occurred.

The court will note that many of these facts were

developed on cross-examination. After endeavoring to

show a fraudulent obtaining of the company's patents

and that Wise pretended they had been sold for

$25,000.00 and had thereby accomplished conceahnent

of the fraud, petitioners confined their case to showing

that Mr. F. B. Cerini, the attorney, who filed the orig-

inal petition (p. 5) for the petitioning creditors did

not know of the existence of the contract of February

27, 1930 ''until the first week in xMarch 1933" (p. 82,

Cerini) and that the making of this contract was

ascertained at this late date only as the result of visits,

beginning in October, 1932, to Wise's house in Berke-

ley by attorney F. W. Peters, who had been employed

by Franklin Palm and certain other preferred stock-

holders of Standard Die & Tool Company (which

owned most of the stock of Wise Manufacturing Com-

pany) to investigate a case winch Palm had brought

for the i)referred stocklioldci-s and "i-epoi't back to the

preferred stockholders", (j). 43, Peters.)

It is claimed that the coiid'alniciit of the Iraiul pi-ac-

ticed and ol* the coiiti-acl ol' February 'J7. 1});)(), is made

out by proof of admissions in conversations which were

had with AVise and by prool* (d* conduct of Wise on the

occasion oi' these visits, taken in connection with cer-

tain facts which were put Ixd'oi'c the court in the direct
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tcstinioiiy of witiu'sscs Peters, Palm, White and Oliii.

The eross-examiiiation and reeords offered by appel-

hmt i)hieed bel'oie the con it additional facts. It will

aid the conrt il" these facts ai-e rearvani>ed and pre-

sented in a chronological order. And this we shall

endeavoi" to do. Ihit we will state here our additional

points so that th(> court may have them in mind in

statini;" the case iis presented by the evidence.

APPELLANT'S ADDITIONAL POINTS.

Appellant makes the following additional points for

reversal

:

POINT II.

There was no concealment within the four

MONTHS period OF THE ALLEGED FRAUDULENT TRANS-

ACTIONS OF WHICH THE CONTRACT OF FEBRUARY 27, 1930,

IS ALLEGED TO BE A PART. ThE COURT WILL NOTE THAT

AT THE INVITATION OF PETITIONERS, THE TRIAL COURT

TREATED THE AMENDED PETITION AS CHARGING AND PETI-

TJOXEItS PRESENTED THE CASE ON THE THEORY THAT THE

CONTRACT OF FEBRUARY 27, 1930, WAS A PART OF A

FRAUDULENT CONSPIRACY AGAINST 'J'HE CORPORATION AND

THAT IT DID NOT SIMPLY REPRESENT AN ASSET FOR WHICH
IT HAD PROVIDED THE CONSIDERATION AND WITH WHICH
IT WAS SATISFIED AND WITH WHICH ITS CREDITORS HAD

TO UK SATISFIKI). THE FINDINGS ARE, IN EFFECT, THAT

THE company's PATENTS, WHICH WERE ALLEGED TO BE

THE ONI.Y property OK STBHTANTIAi- VALIK WHICH THE

CORPORATION OWNED, WERE FRAUDULENTLY SUBJECTED TO
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THE ARRANGEMENT REPRESENTED IN PART BY THE CON-

TRACT OF February 27, 1930, and were fraudulently

PLACED IN Wise Patent and De\t:lopment Company;

that this handling of the patents had caused great

damage and that the legal situation is such as that,

(a) possibly the contract may stand as a corporate

contract, wholly or in part, and damages be recov-

ERED, OR (b) the contract may be DISREGARDED AND A

CONVERSION CAN BE CLAIMED, OR (c) IF THE CORPORATION

SO DESIRES, A RESCISSION CAN BE CLAIMED AND THAT THESE

TRANSACTIONS WERE FRAUDULENTLY CONCEALED FROM

SHAREHOLDERS AND CREDITORS. ThUS AT THE INA'ITATION

OF PETITIONERS, THE TRIAL COURT CONSTRUED THE

AMENDED PETITION AS CHARGING A FRAUDULENT DEALING

WITH THE PROPERTY OF THE CORPORATION AND THAT THE

CONTRACT OF FEBRUARY 27, 1930, WAS BUT PART OF THE

PLAN. Without conceding the fraud occurred, it is

CLEAR THAT IF IT DID OCCU^R, DISCOVERY OCCURRED LONG

PRIOR TO FOUR MONTHS BEFORE THE FILING OF THE

ORIGINAL PETITION.

POINT 111.

The findings are outside the allegations of the

AMENDED PETITION. ThE EVIDENCE FAIIJ^D TO SHOW THE

CONTRACT OF FeBRIARY 27, 1930, WAS THE CONT^RACT

BETWEEN Wise, Hays and Diehi,. It had been varied

IN substantial PARTICI l,Al{S r.V IHK TWO LATER COX-

TRACTS OF May 8, 19:](), \xi» September 1, 1930. Tke

ONLY possible TKEORY UXDKi: WHICH THOSE CONTRACTS,

WHICH WERE KNOWN I'O l'i:i I'I'ION KKS, C()ULI> BE OM I ril'.D

FROISI THE PETITION WAS THAT THE PETITION CHARGED
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AMIMGL'OUSLY, OR OTHEHWISE, A SCHEME OF W lilt:H THEY

WERE BUT AN INCU)ENT '10 BE DEVELOPED IX PROOF. At

LEAST THE QLES'l'lON OF DISCOVERY SHOULD NOT BE CON-

FINED IX) THE Ql^ESTlON AS 10 WHEN ATTORNEY CeRINI

SAW THE CON^TRACr OF FeBRTARY 27, 1930, WHEN PETI-

TIONERS' THEORY IS THAI" IT IS BIT A PART OF THE

FliAl DIF.FXT IM.AX OF M ISAIM'HOPKI ATlXCi THE PATENTS.

rURTHER STATEMENT OF THE CASE AS TO POINTS I AND II.

TIu' plcadiii.ns evidence and the recitals in the eon-

tracts introduced in evidence showed that prior to

1930, there wei-e two (Vilit'ornia corporations, the

Standard Die tt 'rt)ol Comj^any and Wise Maimfactur-

uvj; Company, having- headquarters in Berkeley. The

former coiii])any owned about ninety-five per cent of

the stock in the latter com})any and Roy T. Wise

owned two-tliirds of the stock in the holding' company.

Roy T. Wise was the |)i-(^sident ol* and he controlled

both companies.

The Standard Die t^- 'I'ool Company was inactive.

The oixM-atini;- company was the Wise Manufacturing

Comi)any.

The stock in Staiidnid Die cV: Tool Com])any was

hotii coimiioii and pi-(>r(M-i-e(l : in the Wise Manufactur-

ing Comi)aiiy llie stock was all common stock. The

stfK'k ownership in the two com])anies was as Follows:

Standaid Die lV: Tool Comi)aiiy.

Roy T. Wise ()60 shares, vommon.

Roy T.Wise 5 ''
, i)referred.

Dtheis 34 " , common.

Others 258 ''
, preferred.
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Wise Manufacturiiig Conipaiiy. (All coimnon.)

Standard Die & Tool Company 4670 shares.

Others 216 ''

Subscribed for but not fully paid 55 '*

By the stock purchase j^lan of contract of the con-

tract of February 27, 1930, options to acquire all the

foregoing stock, excepting that owned by Wise and

the item of 4670 shares, were to be exercised and

the existing creditors of the Wise Manufacturing

Company wei*e to be paid. This plan was not fully

carried out. About 195 shares of the preferred stock

held by others in Standard Die & Tool Company was

not taken up and this fact may properly be said to be

one of the causes of this action. (The figure 195 shares

may be slightly erroneous. The estimate is made up

as follows: First, by taking the 80 shares of stock

held by those who signed the trust agreement herein-

after referred to (p]). 175, 176) and, next, by taking

the statement of the witness Peters as to the stock held

by ])referred stockholders wlio were t'onnerly repre-

sented by attorney AVaddell and who are now rep-

resented by Mr. Peters. This stock amounted to

$11,500.00. It would make 115 shares, (p. 44.) As the

funds ran short, the j)r('ferr('d stock in Standard Die

& Tool (\)mi)any was taken uj) only in those cases

where it was held by a lioldci- of coniinon stock in the

company. x\ssuming that the outstanding stock was

all purchased by Wise, it will he observed that over

81% of the stock in the eom|)anies became Wise stock.)

Prior to JanuaiA I, 1!).')0, Wise Mannraclnring Com-

pany was heavily indebted, it had a liisl deed of trust
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on its ])lant foi- $18,()()0.(H). ^Iiis dcod of trust was

foreclosod in tlu' yeav 1931. The witness, Peters,

pa.ufc 120, explains his ascertainini;- tliis $18,000.00

deed of trust. The original petition filed herein,

pairos 4 and 5, recites that all the company's property

has been sold out under security insti-unients. Olin

testiticHl at pag'e 1H8 that the $18,000.00 deed of trust

was unpaid whcMi he si.gned the $25,000.00 second deed

of trust with chattel niortgai;e provisions, dated May
l(i, 1930. Peters testified, at pai,^e 120, that the com-

pany "had no assets whatever other than these pat-

ents". In addition the Wise Manufacturing- Company

was indebted in the sum of $25,000.00 on open accomits

or unsecured notes and it will be observed that the

so-called fraudulent conspiracy had for its first pur-

pose the i)aying off of the indebtedness last mentioned.

December 31, 1929.—(^ompany adoi)ted a resohition

that it was in distress financially and Wise was trying

to raise money to i)ay off these creditors, (p. 162,

Peters.)

.januaiy 27, 1930.—('omi)any adopted a resolution

reading as follows (p. 103)

:

"Pi'esident AVise discussed conference with Mr.

Will Hays on his trij) to Los Angeles January

2lst to 25th. Dui-ing conference Mr. Hays tele-

phoned A. N. Diehl, Vice President of the Cuv-

negie Steel ('()ini)any of Pittsbui'gh and made a

definite a|)pointment for Mi'. Wise to discuss the

))ossibility <d' refinancing, License to Manufacture,

or the |)i-obability of outright sale. Mr. Will Hays
is to act as oui- connscl in this matter—no definite

l)lan ha\ing as yet been determined. At Mr. Will
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Hays' suggestion, Mr. Wise is to take 5 HP West-

inghouse motor and transmission, together with

pony brake, and demonstrate it to concerns as

recommended by Mi'. Hays.

Motion was made by Mrs. Wise, seconded by

Mr. Olin, to give our attorney James E. Waddell

authority to use his best judgment in the settle-

ment of our account with the Kidelite Company
of Lewiston, Idaho."

February 27, 1930.—Date of contract pleaded. This

contract recited that Wise, Diehl and Hays were the

parties; that Wise had y)atented certain devices for

applying transmission speeds to induction motors,

the patent numbers being given ; that Wise had caused

the organization of the two California corporations,

and that the patents were lodged in Wise Manufactur-

ing Company; that the stock in the two corporations

was held as hereinbefore set out ; that Wise believes

that it will be for the best interest of Wise Manufac-

turing Company and its stockholders to sell the pat-

ents; that Wise had a])proached Diehl and Hays for

assistance in the promotion of the patents; that they

had agreed to render this assistance; that Wise Manu-

facturing Company has ex])ende(l $50,()()().()() in the

development of the patents; that AVise controlled the

California corporations and can ciuse the carrying

out of the terms of agreement ; that n corpoi-ation shall

be formed under the laws of Delaware called Wise

Patent and Development Coni])nny wliicli shall

take over the patents; Ihat the capital stock of

the company shall be TiHO shares; that as to

1000 shares of this stock, one-third (d' it shall go
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to Wise and two-tliirds of it to Dielil and Hays,

and tliat 2(X) sliares shall be left in the treasury,

it heini;- specified that a certain use may be made

of the 200 shares: that Wise will cause the pat-

ents to l)e transferred to the new com])any; that

Diehl and Hays will advance expenses for incor-

|)oratinu" tlic new coin|)an.\". The ])owers of the new

company ai-e ])rovided for and in Par. 7. (pp. 57, 58.)

It is provided that after the new company s^ets the

patents it shall develop, market and license the same,

and that ''from suri)lus accumulating over the expense

of operating" the new company, payment of $75,000.00

will be made to Wise and the California com])anies

for exi)enditures to date in connection with the de-

velopment of the ])atents, together with substantial

addition; that it is nnderstood that neither the i)hys-

ical pi'opci'ties nor any oC the stock of* Wise Manu-

facturing ('omi)any shall be transferred to the new

comi)any. In Par. 9 (p. 59), Wise agrees to proceed

immediately to i)rocure nin(»ty day options on all of

the jn'cferred and common stock of Standard Die &
Tool ('omi)any and ninety day o[)tions on all of the

stock of Wise Manufacturing' (\)mpany, in order to

have cntii-e ownership of AVise Manufactui'ing Com-

paii} at the time of the transfer of the patents ar-

I'anged for. It is piovided that the consideration for

the ti-ansfer will be the $75,000.00 and "the issuance

of all or any pai-t oC the stock as the parties of the

second i)ai-t niny el(>ct to the |)arty of the first l)ai-t,

or to tli<' Wise Mannr.'u-tni'ing Company, with th(>

nnderstandinu- th;it such i-cassignment of such stock

of Wise Patent and Development (\)ni])any will be
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made as that ownership of such stock shall be as out-

lined in Article 2". (p. 60.)

March 10, 1930.—Company adopted a resolution

providing for employment of auditors to prepare a

complete list of company's debts. A list was prepared

and left at the bank. (p. 104, Peters.) These claims

were paid off and certain stock in both companies was

taken up through escrow 167 at Bank of America,

Berkeley, California, (p. 163, Olin.) The money came

from Hays, acting for Wise Patent and Development

Company.

March 11, 1930.—This escrow was arranged for

through a letter sent by Ralph R. Eltse of the firm of

Clark, Nichols & Eltse to First Berkeley Branch, Bank

of America, (pp. 130, 131.) Douglas F. Scott, an

officer of the bank, testified to this fact and in his

testimony he explained that the bank was not per-

mitted to give out any information in regard to the

source of this money received by the bank or as to the

terms of any contract under which it was received.

The witness testified (pp. 131, 132, Scott)

:

*'The first correspondence we had in comiection

with the escrow in ari-anging the agreement was

a letter from Mr. Ralph R. Eltse dated March 11,

1930. This letter of March 11, 1930, was received

in evidence as Petitioners' Exhibit No. 7. In sub-

stance it directed the action of the bank in ])aying

out the moneys which it received to the creditors

and to the stockliolders. It contained the state-

ment *We solicit confidence as to all matters con-

tained in this letter.' The letter was signed by

Ralph R. Eltse.
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Q. Referrin,c: to the last statement in the letter,

'AVo solicit contidenee as to all matters contained

in this letter'; that came to your attention, did it?

A. It did.

Q. And you observed confidence in regard to

that escrow?

A. We did."

The next resolution of the directors of the company,

which resolution was signed by one of the petitioning

creditors, E. W. Olin, shows an arrangement for bor-

row in u; the sums paid to the creditors amounting to

$25,000.00. The resolution, dated April 11, 1930, read

(p. 105) :

"Director Pansy E. Wise read a letter received

from Mr. Roy T. Wise, President of this Com-
pany, wherein Mr. Wise requested authorization

to negotiate in the name, and for the benefit of

the corporation, a loan of $25,000 the said sum
to be used to satisfy current claims of creditors

of this corporation pending sale of corporate

assets to Messrs. A. N. Diehl, Will Hays, et al.

It ai^pears from Mr. Wise's letter that some
time might elapse before the validation and check-

up of patents of The Wise Manufacturing Com-
f)any involved in the sale.

A resolution was passed, a copy of which is

attached hereto and made a part hereof, author-

izing the President and Secretary in the name of

the CorpoT'ation and under the corporate seal to

execute a promissory note in the principal sum of

$25,000, bearing interest at the rate of not to

exceed 8% per annum.
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There being no other business before the meet-

ing, the same was on motion made, seconded and
carried declared duly adjourned.

ROY T. WISE
'

E. W. OLIN
President Secretary"

May 5, 1930.—Standard Die & Tool Company
adopted a resolution authorizing the transfer of the

patents involved to Wise Patent and Development

Company, the Delaware corporation, (pp. 108, 109.)

May 5, 1930.—Standard Die & Tool Company as-

signed to Wise Patent and Development Company the

patents and rights to patents described in the contract

of February 27, 1930. This transfer tvas recorded on

May 22, 1930. (p. 169.)

(It should be stated that the evidence did not show

that Wise Manufacturing Company made any trans-

fer of patents to Wise Patent and Development Com-

pany. It had been supposed that Wise Manufacturing

Company had received a transfer of the patents for

stock issued to Standard Die & Tool Company. While

the Wise Manufacturing Company owned the patents,

the transfer to Wise Patent and Development Com-

pany was made directly from Standard Die & Tool

Company.)

May 8, 1930.—Contract of February 27, 1930, modi-

fied, (p. 109.) The modification recites that witli the

consent of the parties and since the contract of Feb-

i-uary 27, 1930, was iiia(l(\ tlie Dohiware corporation

has been formed and that its stock is 2500 shares of

common stock of no par value and 1000 slu\res of ])ro-
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ferred stock of the par value of $100.00 per share,

(p. 110.) It was provided that 25 shares of the com-

mon stock should be issued equally to the three parties

as directors and that in addition, each of them should

receive 458-1/3 shares and that 200 shares of this stock

should be set aside for the special use mentioned in

the original contract, provided that all of such 1475

shares of common stock should be issued fully paid

and non-assessable in exchange for the patents, (p.

112.) Par. C of the modification (p. 112) pro\dded

that no part of the $75,000.00 was to be paid mitil the

parties of the second part, Diehl and Hays, had been

reimbursed for advancements made by said parties

for the account of Wise Patent and Development Com-

pany. Par. D provided that the 1000 shares of pre-

ferred stock would be sold as treasury stock at $95.00

per share (p. 113) and that from the proceeds of the

sale of' this stock the new company would loan to Wise
not exceeding $75,000.00 and take as collateral security

his stock in the California corporations together with

all their assets, and that Wise will further deliver as

security his stock in the new corporations, (pp. 113,

114.) It was next provided that in the event of the

loaTi by the new company. Wise shall use the funds in

retiring the obligations of the California corporations

and in the purchase of the stock of said corporations,

(p. 114.) It was also agreed that preferred stock divi-

dends should constitute a part of the expense of oper-

ating the new company before anything would be paid

on the original $75,000.00 promised, (pp. 113, 114.)
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May 8, 1930.—Wise made a transfer of certain pat-

ents and patent rights to Wise Patent and Develop-

ment Company. This was recorded in the Patent

Office on May 22, 1930. (p. 169.)

Prior to May, 1930, and at the direction of Wise,

options were procured from the stockholders of the

Wise Manufacturing Company and the Standard Die

& Tool Company whereby M. R. Gilbert or her as-

signee was given the privilege of purchasing the out-

standing stock of these companies. These options were

deposited at the First Berkeley Branch of Bank of

America in said escrow No. 167. (The options did not

cover the Wise stock.)

May —, 1930.—Extensions of these options were

requested, (pp. 66, 67.) A circular letter was sent by

Eltse to all of the stockholders to obtain these exten-

sions. In this letter it was stated that details had not

been completed in connection with the obtaining of

advances to be secured from eastern capitalists for the

purpose of liquidating the present outstanding claims

of creditors and for the purpose of providing funds to

take up the stock tinder the options. It was stated thai

the parties making the advances would not close nnfiJ

they had made a thorough examination of the corpora-

tions and their assets including the patents and patent

applicatioyis, and that a])]^roximately ninety days

would be required before the ]iatents could ]>ossibly be

issued on the ai)plicati()ns. That the lenders were qwvq-

fully checking the patent records at Washington. The

court will note that this letter certainly suggested to

every stockholder to whom it was issued that a con-
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tract of some kind was being' made whereby the Cali-

fornia companies were to be divested of all of their

interests in the patents and as is herein explained, it

was a condition of the escrow under which the stock

>vas to be taken up that the terms of the contract

under which Wise was getting the money were not to

be disclosed. At this stage, if stockholders were being

defrauded, it was an invited kind of fraud—payment

in full for stock in a corj^oration very badly in debt.

Selling the stock meant selling the patents. And how
was a creditor to be hurt who was paid in full? The

Eltse letter stated:

''(b). Details have not yet been completed in

comiection with advances being secured from
eastern capitalists, i^roceeds of which are to be

used in liquidating present outstanding creditors'

claims and in providing funds to the optionee with

which to take up the stock under the options. The
parties making the advances will not close until

they have made a thorough examination of the

corporations and assets, including the patents and
applications for patents. Patents on several of

the applications have not yet been issued, and
approximately ninety days will be required before

the patents can possibly be issued on the applica-

tions. The lenders are carefully checking the

patent records at Washington.

Unless the ro(iuostod extension is gianted to

the optionee it is doubtful if the creditors' claims

can be li(iuidated and it is feared the creditors

will take precipitate action which will mean the

stockholders will suffer loss.

You are assured and advised that no more
money is to bo obtained than is necessary to
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liquidate the outstanding creditors' claims and to

take up the options for the purchase of the stock

at its par value.

We solicit your cooperation by the prompt exe-

cution and return of the enclosed extension of

option." (p. 67.)

It was stipulated that Mr. Sorrick, manager of the

First Berkeley Branch of Bank of America, where

the escrow was being carried out, asked Eltse as to

whether information as to the terms of the contract

could be passed out and "Mr. Eltse stated that it was

one of the conditions of this payoff as provided with

this cash, that the terms of the contract and the parties

were not to be disclosed." (pp. 132, 133.) So it is

clear that if any creditors or any stockholders were

being embarrassed in taking pay at the bank, they

were perfectly willing to waive any right that they

might have had to a full disclosure as to the terms of

the contract which Wise had made. The plan fell

down not because they were all not glad to take tlie

money but because the cash advances stopped. .1;/^

that occurred in 1930.

May 26, 1930.—Directors of Wise Manufacturing

Company adopted a resolution providing that the

company and Standard Die & Tool Company should

borrow from Alonzo C. Owens from $25,000.00 to

$75,000.00 and secure the ])ayment of the same by a

security instrmnent covering the real and i)ersonal

property of the com])any. This resolution was certi-

fied to by one of the petitioning creditors as secretary

of Wise Maimfacturing Com])any, to-wit, E. W. Olin.

(pp. 49, 50.)
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May 16, 1930.—The company executed its note for

$25,(X)0.00 and its deed of trust with chattel mortgage

provisions to Alonzo C. Owens, which security instru-

ment covered the company's real and personal prop-

erty. (}). 167.) These instruments were signed by

E. W. Olin as secretary for the company.

May 27, 1930.—Wise Patent and Development Corn-

pan}' sent a check for $25,000.00 to the First Berkeley

Branch of Bank of America to be paid out under

escrow No. 167, which was the escrow created to pay

all of the existing debts as listed by the accountant,

Van Dine. (p. 130, Scott.) Lacking a few dollars, the

Whole of this money was paid out to these creditors,

(p. 130, Scott.) The check was signed by Will H.

Hays.

(The claims involved in this suit originated after

these creditors were paid off.)

June 9, 1930.—Hays sent to the same escrow $1600.00

to be used in taking up the stock of Wm. Roberts and

H. G. White in Standard Die & Tool Company, (p.

130, Scott.)

September 1, 1930.—C^ontract of February 27, 1930,

further modified, (p. 116.) This contract specifically

provided that the provisions of the agreements of

Febi-uary 27, 1930, and of May 8, 1930, for the pay-

ment of $75,000.00 to the California corporations was

cancelled. In paragraph 2 this modification recited

that the new company had made a contract with West-

inghouse Electric & Manufacturing Company, under

the provisions of which the Westinghouse Electric &
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Manufacturing Company had paid the new company

$10,000.00 and was given the right to acquire an ex-

clusive license to manufacture under the patents for

the sum of $25,000.00, to be paid; that Wise shall

receive the $10,000.00 and that if any of the $25,000.00

is paid, Wise shall receive the payment, but that these

payments shall be credited on sums owing to Diehl

and Hays, or to Wise Patent and Development Com-

pany, or to Alonzo C. Owens of Sullivan, Indiana, but

that said credits should not be given until such time

as payments would have been due to Wise under the

two prior contracts had this agreement not been made

and until liability of the three parties has terminated

on a $40,000.00 note given to Westinghouse Electric &
Manufacturing Company on August 30, 1930. (p. 119.)

September 2, 1930.—Hays sent an additional $16,-

623.02 to the bank to be used in escrow No. 167 to

exercise the options to take up more of the common

stock of Standard Die & Tool Company, (p. 131,

Scott.)

September 11, 1930.—An additional $1100.00 was

deposited in the escrow to take up the stock of Duben-

dorf and Wilke. (p. 131, Scott.)

September 13, 1930.—An additional $1000.00 was

sent to the escrow to take up the stock of J. J. Earlo.

(p. 132, Scott.)

As is next shown hy the testimony of Halsey J.

White, who was cnlhMl as a witness by petitioners, it

was thoroughly understood that Wise, who was direct-

ing the whole process of i)aying off these creditors and
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the takiiij;- up of this stock, refused to give out what

he was getting or the terms of the contract under

which the money was being provided. White, tvho had

interested various people in the corporations and who

actually undertook to act for several of the stock-

holders, exacted of Wise as the price of his remaining

silent $200.00 a share for his stock instead of $100.00

a share, ivhich tvas paid to and accepted by the!-

other holders of common stock in Standard Die

& Tool Company. He told Wise that he was not get-

ting information as to the contract which was being

made for the disposal of the patents, and he explained

that he understood Wise was getting $1000.00 a month

as an employee of some sort and that he proposed to

block the deal unl^ess they paid him $200.00 a share.

This man who acted for others was an officer in the

investment department of the bank (p. 146) and it

would seem to be absurd to say that he did not know

Wise, the i^resident, was not making a contract with

the company's patents which provided an interest in

his favor. We quote Mr. White's testimony, directing

the court's attention to the fact that it relates to a

period almost three years before the petition in this

case was filed (pp. 148, 150)

:

**I received for my 'stock the equivalent of

$200.00 a share. That was paid me as testified

by Mr. Scott yesterday, coming from Mr. Hays
in the form of a check for $1600.00, $1000.00

of which was used to take up my stock. When
I asked Wise what had become of the ]>atent and
what consideration if any there was, he just could

not give me the details. I asked him what the
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status of the company would be and its patent

and he made no answer. I questioned him several

times in this regard, always with the same result.

At one time he stated that he was not at liberty

to disclose the information or something of that

sort.
'

'

Cross-Examination of Witness, White.

**It was approximately June, 1930, when I re-

ceived my money for my stock. Some of the pre-

ferred stock was taken up from stockholders who
also held common stock. Practically all of the

preferred stock was not taken up. Then these

preferred stockholders began to complain and

among them was Mr. McMahon and other stock-

holders with whom I was acquainted. There were

numerous complaints. I complained very much
myself at the way it was being handled. I told

Mr. Wise that because of the fact that he would

not disclose the facts of his deal, I thouG:ht it

was unfair to the stockholders, both preferred and

common. The set price was $100.00 a share. To
my knowledge no one ever asked me, and I

never disclosed to anyone that I got more than

the $100.00 a share. To my knowledge I am the

only one that got more than $100.00 a share. My
position there at the bank was agent of American

Investment Company affiliated with the l^ank of

America." The witness was asked by Mr. Clark

if one of the factors that contributed to his being

able to get $200.00 a share for his stock instead

of $100.00 was that by reason of his position

in the bank he knew what was going on. The
witness replied that there was a great deal going

on at the bank that he had no access to.
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Q. And of course you knew tlio patents were

being transferred?

A. Oh, no.

Q. You knew that someone was putting up a

lot of money there at the bank didn't you?

A. It //7/.S- )ui/ supposifio)! that a dedt iras being

made for 31r. Wise who, it was reported, was
receiving $1000.00 a month salary. I knew that

a great deal of money was being put up there in

the bank and that it was coming from Mr. Hays.

Although I was an emploj^ee there in the bank,

I had no access to these escrow files so as to know
that the money was coming from Mr. Hays nor

did Mr. Wise tell me that the money was coming
from Ml'. Hays. Tlu^ final information I had on

that subject came at a time when I by chance saw^

Mr. Hays's check for $25,000.00. I could not say

how long after the check arrived it was that I

saw it. I did not at first hear of Mr. Hays's con-

nection. I presumed this money would go out to

the great batch of creditors very shortly after

I saw the check although I saw nothing of the

disposition.

Q. You were a common stockholder in this

company and you knew that the creditors were
filing into the bank and they were getting their

money ?

A. I assmned that they would get their money.

Q. Tt was common information then that at

the time these contracts tvere being made, that

instead of defrauding the creditors, all the cred-

itors were going to be paid?
A. I believe that is correct. No list of creditors

was ever submitted lo the common stockholders

to show whether these creditors were paid off

at that time. I complained to Wise about his with-
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holding information about the transaction between
himself and the other parties interested and stated

that in the absence of information I felt that I

would rather not see the deal go through, that

I preferred to hold my common stock as I believed

that it had a value in excess of $100.00 a share."

So it was clear to everyone over two years before

this proceeding w^as begun that Wise, though named
the president, took a position adverse to the corpora-

tion, repudiated his trust: "It was my supposition

that a deal was being made for Mr. Wise", etc. In

acting adversely to the corporation, he was no more

the corporation than a stranger would have been—in

the absence of proof that the corporation ratified his

acts. Petitioners here contend and obtained findings

which are the very opposite of that.

The Wise Manufacturing Company continued to do

business at its place of business in Berkeley, Cali-

fornia, and it incurred additional debts and it again

became in need of funds.

Alonzo C. Owens of the office of Hays & Hays

held the deed of trust with chattel mortgage provi-

sions securing the $25,000.00 note and he was re-

quested to release his chattel mortgage so that another

first chattel mortgage could be put on the ]iersonal

property in order to raise $5000.00 to meet additional

creditors' claims. The exact date in 1930 when this

waiver was requested and was granted does not ap-

pear, but the fact that the waiver was requested and

that the request was granted by Owens a]ipeai-s at two

places in the transcript. (See pages 122 and 1()5.)

But the money could not be obtained.
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Counsel may iu\2:e that Hays, Wise and Diehl were

tainted with fraud but surely at this staj?e, Hays and

Diehl, acting- through Owens were not altogether arch

criminals towards these creditors.

December 26, 1930.—The stockholders (as they had

become) in the Wise Manufacturing Company signed

an approval of the transfer of the patents to Wise

Patent and Development Company. This appeared on

the minute books of the two companies, (p. 46,

Peters.)

Part of the preferred stock in Standard Die & Tool

Company was not taken up and these stockholders

claimed they had been wronged.

April 3, 1931.—^Wise tried to appease the preferred

stockholders, who were bitterly complaining that they

had been defrauded, by tendering a declaration of

trust to Bank of America and requesting the bank to

hold the stock in the Wise Patent and Development

Company, which he had obtained, in trust for the pur-

pose of paying the par value of their stock to the pre-

ferred stockholders in Standard Die & Tool Company.

The payment intended was to be made to those who

were not paid through the escrow, (pp. 133, 134 and

135 to 145.) W. P. Woolsey accepted the position of

trustee under this declaration of trust, and about forty

])('T- cent of the preferred shareholders whose stock

was not taken up accepted it. (Signatures, pp. 175,

176.)

Obviously this transaction showed that the share-

holders claimed that Wise had wronged the company
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by taking its assets while president. On no other

theory was there a claim to be adjusted.

April 29, 1931.—Olin, former secretary of the com-

pany, and Sites, two of the petitioners herein sue

the company, (p. 168.)

May 1, 1931.—Wise Manufactul'ing Company's right

to do business in California was suspended for failure

to pay its state franchise tax. (p. 45.)

June 5, 1931.—Frank L. Hain, substituted trustee

imder the deed of trust with chattel mortgage pro-

visions that had been given to Alonzo H. Owens to

secure $25,000.00, foreclosed said instrument and the

mortgaged property was sold to Alonzo H. Owens

for $12,000.00. (Transfer, p. 170.)

From that day the Wise Manufacturing Company

did no business.

(The real property had already been sold out under

the $18,000.00 deed of trust.)

November 30, 1931.—Franklin C. Pahn for himself

and other preferred stockholders in Standard Die &

Tool Company brought suit against Hays, Diehl and

Wise to set aside the whole deal with the Wise Patent

and Development Company alleging that these three

men had obtained in equal shares all the stock of the

latter company and

''That the said transfer of the said patents,

business, and assets of said Standard Die & Tool

Company and said Wise Manufacturing Conii)any

dated on or about March r)th, 1930, was and is a

fraud upon the prefent'd stockholders named in

Paragraph 9 and upon plaintiff." (p. 93)



40

January or February, 1932.—Olin and Sites ob-

tained judgments in the cases which they brought

against the corporation, (p. 168.) These judgments

are pleaded in the petition, (p. 8.)

The attorney for these parties was Mr. Waddell

(p. 168) who had been a director of and attorney

for Wise Manufacturing Company and the man who

prepared its minutes, (p. 169, bottom of page.)

We set out the assignment of errors relied on and

proceed with the argument of Pomts II and III.

Assignment of Errors.

**4. The court erred in finding and determin-

ing that respondent concealed an asset or item

of property of respondent in that it concealed

the so-called contract of February 27, 1930, the

fact appearing that the said contract was changed

in vital particulars and superseded by later writ-

ten contracts executed by the same parties, with

respect to the same subject matter.

7. The court erred in finding and determining

that concealment from the creditors of respondent

of the contract mentioned in Paragraph V(a) of

the amended petition occurred within four months
prior to filing of the original petition on March
30, 1933.

8. (Repetition except reference is to filing

amended petition.)

9. The court erred in refusing to find and
hold that the contract of February 27, 1930, men-
tioned in Para2:ra]ih V(a) of the amended peti-

tion was not the contract under which the ])atents

therein referred to were transferred and held.
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10. The court erred in refusing to hold and
determine that the petitioning creditors did have
knowledge of the making and existence of the

contracts which represented the arrangements
under which the patents referred to were trans-

ferred more than four months prior to March 30,

1933.

11. The court erred in finding and determining

that respondent could be adjudicated a bankrupt
and in adjudicating respondent a bankrupt for

concealment of property or for wrongs other

than those charged in Paragraphs V(a) and V(b)
of the amended petition.

13. The court erred in finding acts of conceal-

ment and wrongdoing on the part of the respon-

dent which were entirely outside of what was al-

leged in the amended petition, and in basing the

order of adjudication thereon. Nothing but the

contract of February 23, 1930, is referred to in

Paragraph V(a). The e\ddence showed that that

contract did not exist, that it did not represent

the arrangement under which the patents were
held. The allegation that said contract was an
asset of the respondent was untrue.

14. The court erred in finding and determining

that concealment from the creditors of respondent

of the property mentioned in Paragraph V(b)
of the amended petition did, in fact occur.

15. The court erred in finding and detenniuing

that concealment from the creditors of res])()ndent

of the contract mentioned in Paragraph V(b) of

the amended petition occurred within four months
])ri()i- to ihv filing of llic oi-iginal petition of Marcli

30, 1933.
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16. (Koi)ctition excoptino: reference is to time

of filiiiii: amended petition.)

17. The court erred in refusins: to find and to

hold that over a year prior to the filins^ of the

amended petition the bank deposit and moneys

referred to were used up and ceased to be an

asset of the respondent corporation.

18. The court erred in making an order adjudi-

cating' res])ondent a bankrupt.

19. The court erred in finding and determin-

ing that respondent had concealed its property

from its creditors with a view to hinder, delay

and defraud them and within four months prior

to the time of filing of the original petition herein

on March 30, 1933.

20. (Repetition except reference is to filing

of amended petition.)

21. The court erred in overruling the pre-

liminary objections made to the taking of testi-

mony as to declarations or statements made by
Roy T. Wise, upon the ground that the said Roy
T. Wise did not have authority to speak for

or bind the respondent by his statements or ad-

missions. The objections referred to were, with
the consent of the court, made at the very outset

of the taking of the testimony of the witness
Petei's. Tlie objections were repeated from time
to time, and they were all overruled. The objec-

tious refcri'cd to were those objections which went
to the whole of the testimony of the witnesses

to the declarations or statements of Roy T. Wise,
offered for the purpose of showing the respondent
had concealed the execution of the contracts under
which the ])at('nts referred to were transferred."

(pp. 182, 183, 184, and 185.)
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POINT II.

This point briefly is that if the fraud claimed oc-

curred, it was not concealed to a point of time within

four months of the filing of either the original petition

or the amended petition. (See page 18.)

Obviously, if the amount of money had been ob-

tained which it was expected would be obtained, all

the creditors of the Wise Manufacturing Company

would have been paid off and all of the stock of the

two California Companies would have been taken up.

That, apparently, was the intention at the outset. But

the plan broke down and only such of the preferred

stock in the Standard Die & Tool Company as was

held by stockholders who held common stock was

finally taken up through the escrow. This left about

195 shares of stock in Standard Die & Tool Company

outstanding. That is about 20% of that company and

that company owned about 94% of the Wise Manu-

facturing Company. There was thus a failure to pur-

chase about 19 7p of the Wise Manufacturing Com-

pany.

It was testified at length by the witness, Peters,

that Wise and Hays and Diehl had finally figured

that it would not be necessary to take uj) the pre-

ferred stock of Standard Die & Tool Company be-

cause the preferred stock had no voting rights. Doug-

las Scott, who for the bank had charge of escrow

No. 167, explained that the preferred stock was not

all taken up and he explained that prior to April

1931, these preferred stockholders were complaining

and that in April 1931, Wise had sought to satisfy
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them by executing a declaration of trust covering his

stock in Wise Patent and Development Company and

that the bank had refused to act as trustee. Scott

testified (pp. 133, 134) :

"I remember that in Ai)ril 1931 there was ten-

dered to the bank a declaration of trust, executed

by Roy T. Wise. I have a letter with me, dated

April 3, 1931, sent by Clark, Nicholas & Eltse.

At that time there had been grmnbling by the

preferred stockholders, who had not gotten their

money. I presmne they had anticipated they

were going to get their money. I remember there

were more o]3tions put up than were taken up

—a lot more. These i)referred stockholders were

complaining, and they were inquiring of me, be-

cause they had not gotten their money. This

escrow was completed in the year 1930 as far as

paying out the money was concerned. It was not

completed in so far as taking up all of the op-

tions w^ere concerned, a certain number of the

options for the stock had been held until the

period of time had more than expired and the

stockholders were requested to withdraw their

stock. All of the common stock of the Wise Manu-
facturing Company was taken up and paid off,

excepting common stock owned by the Standard

Die and Tool Company, the old parent company.

I cannot answer for sure that all of the common
stock of the Standard Die and Tool Company
was taken up but I think it was all taken up.

In addition some of the preferred stock of the

Standiud Die and Tool Company was taken up.

We had a long list of stockholders w^ho were
perfectly willing to take their money if it was
paid by Mr. Hays. However, he quit sending

money so the options could not be exercised. This
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all occurred in 1930. I know that there was dis-

content on the part of the stockholders who had
not received their money.

Q. And there tvas discontent, also, wasn't

there, about what Wise was getting out of it?

Wasn't that pretty noisily kicked about in

Berkeley and in the bank?
A. Yes, it was, yes.

Q. It was plenty strong that Mr. Wise had
some sort of a contract in ivhich he tvas getting

some sort of a nice profit out of it, wasn't that

said?

A. / cannot remember it tvas actually said,

but it tvas intimated.

Q. Rather strongly from these stockholders, in

1930?

A. Yes."

Peters in his investigation questioned Wise as to

why the balance of this preferred stock was not taken

up and Peters testified that Wise had said that they

had been of the opinion that this stock had no voting

rights and that it would not be necessarj' to acquire

this stock and he also testified that Wise had explained

that only $40,000.00 had been obtained from the Wost-

inghouse Company in a deal \\ith that company

whereby the latter company took a license under the

patents. This money, as shown by the testimony of

Peters and by the letter of Alonzo H. Owens to Wise

(our Exhibit B, page 84) had been used in ])art to take

care of some of the advances of money ])ai(l out by

Scott through the escrow No. Mu. (pp. 130, 131.)

(The total given by Scott is $60,f)23.02 at page 131.

The items given hy him aggregate but $45,323.02.
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The letter page 84 shows, however, the advancing of

$21,277.08 in excess of what went for common stock

and to the company's creditors. In the $21,277.08 is

$6742.53 paid other than through Scott for preferred

stock.) Peters testified (pp. 96, 97)

:

**He showed me that letter in answer to my
inquiry as to what had happened to the $40,000.00.

That letter accounted for the $40,000.00. That

letter is Respondent's Exhibit 'B'. They did re-

new the $40,000.00 note to the Westinghouse Com-
pany. He did not say to me that the note had

been renewed for an amount which was the

original amount less royalties, and that the royal-

ties were less than $1000.00. He merely told me
he had renewed the note under the pressure of

the Westinghouse Company, and that they were

going to refuse to renew the note any longer and

were pressing Mr. Hays and Mr. Diehl.

Q. Did he not also say this: that when they

made the contract, they thought the returns from
the royalties would be so great that it w^as under-

stood between Westinghouse Company and these

three men that one-half of the royalties w^ould

go to the Patent Company, the Wise Patent &
Development Company, and the other half should

be applied on the note? Didn't he say that?

A. He told me that was the original agree-

ment, and he expected the royalties to pay off

the note within two years.

Q. Dijdn't he say tliis to you, too: that the

royalties had been so little that the Westinghouse
Company had insisted that the whole of the royal-

ties be applied on the note which was renewed?

A. He said they had been reduced, and be-

cause no

—

no payments had been made on the
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principal—and that they had insisted on the re-

newal of the note, and that all royalties be applied

to the note.

Q. In other words, they were not prepared

to pay off the note when its due date arrived,

they got it renewed, and that Westinghouse Com-
pany insisted that all the royalties that came in

on this contract should be applied on that note?

A. Yes." (pp. 96, 97.)

Sad to say, it was still wholly unpaid when this

trial occurred.

Not a word of evidence was offered as to whether

petitioner Berkeley Pattern Works did or did not

know of the contract of February 27, 1930.

By every principle of law and conunon sense, Olin

and Sites were, more than four months prior to the

filing of the original jjetition herein, charged with

knowledge that Wise, the president of this corpora-

tion, had made a private contract through the use

of the patents of the corporation and were charged

with knowledge that this contract was to yield him

personally an undisclosed profit. They had actual

knowledge of the substance of the deal he made.

The very records of the court wherein this case was

tried showed Waddell knew, and he had his client

Palm swear, that Wise, Hays and Diehl had cooked

up a scheme to get the patents irroiuifnlhi tnid that

they had made a contract lo divide the stock of Wise

Patent and Development (\)mpany V{ to Wise, % to

Hays and % to Diehl and that the deal was a fraud

on the rights of the un])aid shareholders. Waddell was

attorney for Olin and Sites, l^ahn sued for himself
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aiid for other preferred stockholders in Standard Die

& Tool Company, to-wit: Henderson, Chapman,

Carney, Christensen and Huff. They had not seen

every term of these contracts made by these three men

and would not have understood them if they had, but

they and their attorney claimed in plain terms that

the transfer of the patents was wrongful and that it

was a fraud a7id that the whole patent transfer should

he set aside. (Palm Complaint, pp. 87 to 94.)

To "know" a conspiracy to take patents, it is not

at all essential that the injured party shall know the

hundred and one minor oral or written agreements

the conspirators may make. The essence here of the

crime charged was that the patents were the only

property of substantial value of the corporation ; that

on Febiiiary 27, 1930, Wise, though president, agreed

in a private capacity with Diehl and Hays to get the

patents into the Wise Patent and Development Com-

pany ; that he pretended they w^ere sold for $25,000.00

;

n* * * ^Yiat to effectuate said concealments

said Will H. Hays, Ambrose N. Diehl and Roy
T. Wise, falsely represented to said creditors and
stockholders, that the said patents had been dis-

posed of for the sum of $25,000.00."

Finding V (a), (p. 40.)

And Peters testified to that as coming from the lips

of Wise in 1933. He was investigating for share-

holders, (p. 70.)

And Olin testified, s})eaking of the men in the shop:

**The impiession we all had was that the

patents were sold for $25,000.00." (p. 162.)
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Now, Palm and his attorney Waddell knew this was

false in the year 1931 and Waddell was then attorney

for Olin and Sites and no one testified for the third

creditor Berkeley Pattern Works. They knew—if it

was ever stated—that this transfer was no pure sale

for $25,000.00 which went to Wise Manufacturing

Company. If that were true, what earthly right had

they to sue Hays, Diehl and Wise? What right had

they to call for Wise's stock as provided in the

Declaration of Trust?

The Court will note that the investigation under-

taken by the witness Peters which lead to these pro-

ceedings did not begin until October 1932 (p. 43,

Peters) and that this investigation was over two years

after the patents involved had been transferred and

the transfers thereof recorded and that his investiga-

tion occurred about a year and a half after the prop-

erty of the Wise Manufacturing Company had all

been sold out and it had quit business. With everyone

knowing what had become of the patents and that a

corporation with a si.gnificant name had been created,

which had received the same, to-wit : Wise Patent and

Development Company, Mr. Peters stai'ts his investi-

gation as if he could discover this fact. He visited

Wise in Berkeley at intervals starting in October 1932

(p. 43), and extending down to the time when he was

handed a copy of the contract of February 27, 1930.

Mr. Cerini, attorney for tlio ])etitioning creditors, saw

this contract at this time. This was the first week in

March 1933. (pp. 84, top of page.) Peters testified

(p. 62)

:
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**I went down to Mr. Wise's home one evening,

and told him—well I ash-ed him what had become

of the patents, who held them at that time, and

what had been received for them. This was the

first time he ever mentioned it. He brought ont

this contract of February 27, 1930, and he told me
that he and Mr. Diehl and Mr. Hays had entered

into the contract in New York on that day and
that no one had ever seen that contract outside of

those three persons, and that he would be willing

to let me look it over Avith the understanding that

I would not disclose the contents of the contract

to anyone."

With everyone knowing that the patents had been

disposed of, with eveiyone knowing that Wise had

acted adversely and had been privately concerned in

the disposition of this property of the company, with

everyone knowing that Hays and Diehl, two strangers,

were also in on the deal, with preferred stockholders

claiming that they had a case against Hays because

of this very transfer, we have this late investigation

used as an excuse for non-discovery of the so-called

fraud. Think of this testimony of Peters. He states

:

*'I asked him what had become of the patents,

who held them at that time," etc.

The fact that Mr. Peters was introduced to the af-

fairs of the Wise Manufacturing Company over two

and a half years after it had disposed of its patents

affords little excuse for the delay in asking the ques-

tion which he did ask of Wise *'at that time".

We commend the present distinguished counsel for

the petitioning creditors for their ability but this Court
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will note that Ceriiii thought so little of this so-called

case of concealment that when he filed the original

bankruptcy petition, he said not one word about the

transfer of the patents or the paper of February 27,

1930, one of the understandings of the "conspirators"

as to their interests in such transfer. (Original peti-

tion, pp. 4 and 5.) It was not until the additional

counsel came into the case that the theory was adopted

that, by seizing one item of the miderstandings among

the ** conspirators" as to their sharing in the benefits

of the transfer and claiming that such item was not

known until ''the first week in March 1933" a conten-

tion could be successfully made that the assets of this

corporation were concealed until said date.

The Pahn complaint showed more nearly than did

the amended petition in this case, the consideration

which the contract that "Wise made with his "co-

conspirators" yielded. That complaint showed what

had become of the patents. The Wise declaration of

trust prepared in April, 1931 (p. 133), had asked that

stockholders should ratify the transfer and holders of

80 out of the remaining 195 shares did so. (pp. 137

to 145.) About ten per cent continued to hold out,

saying to Wise that lie liad no riglit to ask for the

ratification, (pp. 175, 176.) It is not relevant that a

month, or six months, or a year before Wise made his

deal with Hays and Diehl he might ])ossibly have made

a better contract. This case of conceahnent cannot be

founded u])on any sucli absurd gi'ound. And we earn-

estly urge that Wise couhl not have concealed from

Peters late in 1932 or early in 1933 the whereabouts
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of these patents by representing that the company

sold them for $25,000.00; that Peters could not at this

late day have been fooled by the cloak of a sale for

$25,0(X).00—a valid binding sale for $25,000.00. Not

a word of testimony showed the representation was

made to anyone else. Peters must have known that

such a sale was inconsistent wdth the request for

ratification contained in the declaration of trust. That

it was inconsistent with what the Palm suit showed.

And that it was inconsistent with the pursuit of Hays

with hired attorneys. It is a striking thing that the

simple question was not put to Peters as to whether

he believed the statement that the patents were sold

for $25,000.00.

The only creditor who claimed that any information

had been passed out that the patents had been ''sold"

for $25,000.00 was the petitioning creditor Olin and

he stated that was the impression ''in the shop" (p.

162), and the Court will note that after the witness'

attention was called to the fact that he had signed a

note and deed of trust for $25,000.00, he testified as

follows (pp. 163, 164) :

"Later on the company became indebted to me.
I do not recall the fact that a resolution was
ado])ted authorizing the execution of the $25,-

000.00 second deed of trust with chattel mortgage
provision. '^Phis was several years ago and I have

had no chance to refresh my memory. * * * i

remembei- getting the information that ihv $25,-

000.00 check had been sent to the bank so that

payment of tlie creditors could start and taking

up of the stock."
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He further stated (p. 167) :

''A. It runs through my mind that I did sign

a note as secretary of the company but I believe

that was all right. I believe it was authoiized. It

was probably the $25,000.00 note that I signed.

At that time it was fresh in my memoiy, but that

is three or four yeai*s ago."

Was Waddell, attorney for Palm and attorney for

Olin and Sites, permitted to simply sleep until this

kind of case was thought of? Bankruptcy inquisition

is very, very effective and some have felt it is also

at times very unrestrained. But bankruptcy practice

does not mean that the attorney for creditors can

know for three years that three men are charged with

being crooks and may be called "the unholy three"

holding the property of a bankrupt corporation or its

proceeds in the form of stock and that because every

term of that arrangement is not known, the statute

does not run.

The petition said the ])atents were the only prop-

erty the corporation had which was of any consider-

able value. Its plant was plastered with an $18,000.00

loan. It owed $25,000.00 in addition. The petition in

bankruptcy said Wise, by his domination of the cor-

poration, placed these patents in subjection to the con-

tract of February 27, 1930. Peters testified that the

patents were the only property of the coi*])orati()n of

any value. He saw that th(' ])romise of $75,000.00 had

been eliminated

—

u* » * j^(> further testifird that the (•onii>aiiy

had no assets whatever other than the patents."

(p. 120.)
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Now all the stock was not bought up and this

created the chance—and Peters saw it—to say that

Wise put these patents in the Wise, Hays and Diehl

personal deal. But he has no right to claim, as a wit-

ness standing for the stockholders, that he believed

there was simply a sale of the patents for $25,000.00

when his client Palm w^as claiming that he knew well

enough to back it up with a verified complaint that

that was nonsense and that the patents were wrong-

fully transferred.

White knew that there was a deal on between Wise,

Hays and Diehl and he exacted the price of a $1000.00

for refraining from asking about the profit and stock

that Wise was getting. And he did not let the share-

holders for whom he acted sign the trust agreement

that Wise tendered to Bank of America on April 3,

1931. (pp. 135 and 137 to 145.) Apparently the thing

that the shareholders did not like about this trust

agreement according to the testimony of Peters, was

that it allowed paying the balance of the indebtedness

to Owens before making any distribution among the

preferred stockholders. Paragraph 1 of the Declara-

tion of Trust (p. 141) recited that the transfer made
by Wise to the Trustee would be subject to the Owens
indebtedness. Paragraph 2 (p. 144) recited that the

Wise stock in the Wise Patent and Development Com-
pany was held in ])ledge by Owens.

Now, if Ihe money from Owens was a borrow, did

Peters really have the right to believe that the

$25,000.00 was the sale price of the patents and if it

was at any time understood as Olin says at the shop
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or if it was represented as the findings say that the

patents were sold for $25,000.00, were not the share-

holders able to ask when they were being solicited,

beginning in April 1931, to sign the trust agreement,

what amount Owens did claim against the Wise stock ?

It is almost trivial to contend that the transfer of

the patents for stock was concealed by the representa-

tion. Certainly Palm, et al. did not so believe in No-

vember 1930, and not a word of Palm's testimony

so indicates. When the lie is discovered, you can no

longer accept the statements of the liar and you are

charged tvith notice. (See RiM v. Mott, 120 Cal. 668.)

About half of the shareholders signed up the trust

agreement, (pp. 175, 176.) Palm, et al. stayed out

and continued to compliment Wise, Hays and Diehl as

the smart gentlemen who had wrongfully obtained

the stock of the Wise Patent and Development Com-

pany. (Testimony of Palm, p. 155.)

The balance of the Declaration of Trust (p. 142

and following) provides for the distribution of what

is yielded out of the Wise Patent and Development

Company stock. Wise, who was by far the largest

holder of stock in the California Corporations pro-

posed by this Declaration of Trust, to subordinate his

interests to the claims of the other })referred stock-

holders who had not been paid. Hut the Palm stock-

holders would not accept this ai-rangement. Just at

the close of the testimony, jjiooI' was olTei-ed that a

group of the prefei-red stockholders had acceptcMl this

Declaration of Trust. However, Mr. McMahon .ind

the Palm stockholders refused to accept it. Jt was
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shown (pp. 172 to 178), that following the meeting at

the Mark Hopkins Hotel herein referred to, Attorney

Waddell had received from Mr. Dobrzensky the

Declaration of Trust, the name of W. P. Woolsey

being inserted in the Declaration as Trustee, and

twenty-one of the preferred shareholders accepted this

Trust, (pp. 175, 176.) But what right did they have

to be asking Wise individually for five cents if they

accepted as true the statement that he had sold the

patents for the $25,000.00, the sum used in paying

their own creditors?

Waddell filed the complaint. Peters testified that

Palm told him that he had hired Waddell because

he had been an officer and director of the company,

(p. 86, bottom page.) The name of George F. Sharp

(p. 94) is signed on the complaint as attorney, but

the files show (p. 94) Waddell was one of the attorneys

and it was admitted throughout that he was the at-

torney for Palm. The finding is that the cause of ac-

tion for damages, or in the alternative, the cause of

action for rescission, was concealed until early in 1933.

A party does not have forever to file a case in rescis-

sion. The case of Riihl v. Mott, 120 Cal. 668 declares

:

''But when thereafter he discovers that he has

been put upon and defrauded as to one material

matter, notice is at once brought home to him
that the man who has been false in oue thing

may have been false to him in all, and it becomes

incumbent upon him to make full investigation."

Ruhl V. Mott, 120 Cal. 668, 677.

We submit that a conti-act is no longer concealed

when the claimant has ascertained that the contract
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was obtained through fraud or breach of trust and

has further ascertained the most valuable contents of

the contract. Here, stock in a new corporation.

The theon^ is that the patents are the thing of

great value that the corporation's patents are the con-

sideration for the stock of Wise Patent and Develop-

ment Company. Then is it not true the chief "case"

against Hays and Diehl and Wise is the claim to this

stock they got or to damages for conversion of it oi-

to rescission with a view to getting the patents back .^

We, of course, appreciate that Section 3 of the

Bankruptcy Act is not worded i)recisely the same as

are the sections of our Code of Civil Procedure which

limit the time for connnencing a fi-aud case. Subdi-

vision 4 of Section 338, C. C. P. provides

—

"An action for relief on the ground of fiaiid,

mistake, or conspiracy. The cause of action in

such case is not to be d<'emed to have occurred

until the discover}' by the aggrieved j)arty of

the acts constituting the fiaud, mistake or con-

spiracy.
'

'

It has never been held that to constitute discovery

it is essential that the defrauded party shall ascertain

every conceivable circumstance or fact that makes up

the fraud. There would nevei- be discovery if this was

the rule.

Judge Sawyei- in the case ol' Tail r. Sl(ir( n, U) Vvd.

744, re|)eate(l ;i discussion which he had presented in

a ])revious decision. This discussion opens with the

following statement

:
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"To ascertain of what acts a discovery of the

facts constituting the fraud affording the ground

for relief consists, we must go to the principles

established in equity law where the idea was de-

rived. The settled princi])les on this point are

that the party defrauded nuist be diligent in

making inquiry, that the means of knowledge are

equivalent to knowledge; that a clue to the facts,

which if followed up diligently tvould lead to dis-

covery is, in laiv, * * * equivalent to knowl-

edge'', etc.

Judge Sawyer then proceeds to refer to and quote

from various cases including decisions of the United

States Supreme Court. Assuming that there was no

duty imposed on the shareholders of the corporations

because of the confidential relation that Wise sus-

tained towards them, still confidence can no longer

be imposed when breach of trust is known and the

rule certainly applies "that the means of knowledge

are equivalent to knowledge; that a clue to the facts

which if followed up diligently would lead to dis-

covery is, in law, * * * ecjuivalent to knowl-

edge". The stockholders here knew at the very outset

that Wise was quitting them. He was making a

bargain for the benefit of Wise, lie would not tell

them what the terms of the deal were. But Waddell

found out and Palm knew that he, Hays and Diehl

had used the j)atents of the (•()in[)aiiy to get stock in

Wise Patent and Development (^ompany. Waddell

and Palm had this infoi-mation in ]9:]\. This court

in the following case lays down the law with i-espect
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to discovery of fraud in language which is about the

same as that used by Judge Sawyer.

Davis V. Willey, 273 Fed. 397.

The last mentioned case cites a California case

which declares:

"And all that reasonable diligence would have

disclosed, plaintiff is presumed to have known;
means of knowledge in such a case being the

equivalent of the knowledge which it would have

produced. (Wood v. Carpenter, 101 U. S. 135;

Teall V. Slaven, 40 Fed. Rep. 774.)"

Truett V. Onderdonh, 120 Cal. 581, 589.

Think of arguing that Peters acting for I^alm is

deceived in 1933 by a statement from Wise that in

1930 there was a genuine sale of the jiatents for

$25,000.00. Yet we may fairly state that the findings

(p. 40) show that very theoiy. Two years of history

were simply forgotten. Two years in which stock-

holders wei'e saying we know theie was no valid sale.

Both the signers and the hold-outs on the trust agree-

ment were all saying that

—

all saying Wise owed them

something.

''It is sufficient to start the running oj" the

statute that the facts wvw discovered by an at-

torney em])loyed by plaintiff; and the courts very

generally hold the means of discoveiy to be

equivalent to discovery; (uul fJit fnunl is con-

siderrd to h< discovered irlii u fJir creditor is in

possession of sufficient focfs to pnl o /h rson of

ordirutri/ intellif/ence and i>rnd<nce on in<inirif

which, if pitrsntd, W(mld laid to the discovt rjf.'*

27 Corpus Juris, p. 7G2.
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We submit the lour inonths period is not a meaning-

less limitation.

In the following case the plaintiff relied upon

fraudulent transferring of property and the question

was as to whether limitation ran against the case

under a statute reading:

"If any person liable to an action shall conceal

the fact from the ])ei-son entitled thereto, the

action may be commenced at any time within the

limitation after the discovery of the cause of

action."

And the court held that such a statute means that

facts are no longer concealed when a person would be

put on inquiry ; that when you are warned as to fraud,

you cannot shut your eyes, remain supine and say

fraud is still concealed. The court said:

''Statutes of limitation are vital to the welfare

of society and are favored in the law. They are

found and approved in all systems of enlightened

jurisprudence. They pi'omote repose by giving

security and stability to human alfai rs. An impor-

tant public [)olicy lies at their foundation. They
stinuilate to activity and ])unish negligence. While
time is constantly destroying the evidence of

rights, they supply its place by a presumption

which renders ])roof unnecessary. Mere delay,

extending to the limit prescribed, is itself a con-

clusive bar. The bane and antidote go together."

Wood V. Carpenter, 101 U. S. 807; 25 L. ed.

808.

"It will be observed, also, that there is no aver-

ment that during the long period over which the

transactions referred to extended, the plaintiff



61

ever made or caused to be made the slightest

inquiry in relation to either of them. The judg-

ments confessed were of record, and he knew it.

It could not have been difficult to ascertain, if the

facts were so, that they were shams. The con-

veyances to Alvin and Keller were also on record

in the proper offices. If they were in trust for

the defendant, as alleged, proper diligence could

not have failed to tind a clew in every case that

would have led to evidence not to be resisted.

With the strongest motives to action, the plaintiff

was supine. If underlying frauds existed, as he

alleges, he did nothing to unearth them. It was his

duty to make the effort."

Wood r. Carprnfn; 101 L'. S. 807; 25 L. ed.

808.

Consider paragraph i:] of the I*alm couiplaint filed

by Waddell on November 30, 1931

:

"Par. 13. That on or about the 5th day of

March, 1930, said Uoi/ T. Wise hi) reason of his

said control of the common cnpitnl stock of the

said Wise Maniifactnrin<i Companif, and hi/

reason of liis control of IIk common capital stock

of the said Standard Die <('• Tool ('omj)antf,

earned the directors and officers thereof lo trnns-

fer the said patents, and (dl the assets (ind busi-

ness of said eorporations, and each of litem ,
to

the Wise Patent t(- !>( I'clopmenf Compani/, a

Delaware corporation. That the plaintiff is in-

foruied and believes and therefoiv states the fact

to be that the capital stock <»r said Wise Patent

& I)evelo])ment Coinpan.N was and is divided into

1000 shai-es of preferred capital stock of the par

value of $100.00 per shaic, and 2500 shares of

common capital stock of no par value. That plain-



62

tiff is informed and belie res and therefore states

the fact to he that all the said, capital stock, of

said Wise Patent cO Development Company,
except for approximatehj five ({iialifyinfj shares, is

owned share and share alike by the defendants,

A. M. Diehl, W. II. Hays and Roy T. Wise. That

the defendants Wise Patent & Development Com-
pany, A. M. Diehl, and W. H. Hays, secured their

respective interests in said j)atents, assets and
business as hereinabove set forth with full knowl-

edge of the representations made to said stock-

holders by said Roy T. Wise, and with full

knowledge that the said transfer of said patents,

assets and business was and is a fraud upon the

rights of said preferred stockholders herein

named. That the said stockholders herein named
in Paragraph No. 9, have received nothing for

their shares of preferred capital stock, for which

the sum of $100.00 per share was paid by them.

That the common stockholders of said Wise
Manufacturing Company have been paid the sum
of $20.00 i)er share for their stock; and that the

holders of the common capital stock, and of cer-

tain shares of the preferred ca]iital stock of said

Standard Die & Tool Com])any have received the

l)ar value of their said shares after said March
5tli, Hr,0." (pj). 91 and 92.)

The charge was a one hundi-ed per cent cleanout.

Would the aceusation have been any sweeter if the

com])laint had shown that Wise, by reason of his con-

ti(»l of the corporation, had, in conjunction with Hays
and Diehl, taken I'lcHii it $10(),()()().()0 and c(mverted

that into stock of a coi|)oration i 'i'hey say the patents

could have been disposed (d' for $100,000.00.
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What does filinc: a law suit mean?

AVaddell was not i)roduced as a witness but Peters

had seen him and he told Peters he knew that there

was fraud in the deal made by Wise, Hays and Diehl.

(pp. 100, 101.)

^'A. No. They filed that suit, Mr. Waddell
told me he figured from the complaint—just what

he told me after 1 read the (•omi)laint—that there

was fraud involved in the transaction some place,

that he did not know very many of the facts, but

he did know the patent had been transferred out

of the Wine Ma)uifactuyi)}(i Co}))panij, or had

been assigned, and that he did not know what

had been received for it.

Q. Then Waddell told you that when he di'ew

that complaint he knew that fraud had been prac-

ticed upon the stockholders and everyone con-

cerned in the Wise Manufacturing Company,
did he?

A. No, he did not. He said that there was some

fraud involved, in the whole rr/,sT, hut he did not

hnoiv for sure; in fact, he said he knew very little

about the whole situation, even as a director of

the company."

And pai'a<;iai)h 15 and the pinyei- niul \crilication

of the Palm complaint were:

"Par. If). That tlie said Ir.nisfer .»r the said

patents, business, and assets (d' said Standard

Die & Tool (\)mpany and said Wise Mamifactur-

ing (\)m|)any dated on or al)out Maich 5th, 1J):U),

was and is a khm i» u/i<ni the preferred x/or/,*

holders named in Paragi'aph 9 jind u|)on j)IaintitT.

Thixi the proceeds of sai<l tiansl'cr ha\(' l)een dis-

tributed contrarN to and in \ illation of the
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Articles of Incorporation of said Standard Die &
Tool Company and in fraud of the rights of stock-

holders of said company herein named. That the

defendants A. M. Diehl, W. H. Hays and Wise
Patent & Development Company were and are

parties to said transactions and knowingly par-

ticipated therein."

The complaint prayed that the defendants

should be compelled to pay the plaintiffs the full

par value of the stock or that the defendants

Wise, Diehl and Hays should, he required hy the

Court to cause the defendant Wise Patent and
Development Conij)any should retransfer the

patents to the Standard Die and. Tool Company.
The complaint prayed for general equitable re-

lief, and foi" costs. An affidavit was attached to

the complaint, reading as follows:

"Franklin C. Palm, being first duly sworn, de-

poses and says: That he is the plaintiff in the

above entitled action; that he has read the fore-

going complaint and knows the contents thereof;

that the same is true of his own knowledge, ex-

cept as to those matters that he believes it to b(^

true.

Franklin C. Palm."

(pp. 92 and 93.)

Waddell sued for Palm and he was attorney for

Olin and Sites. What did Palm say on his cross-ex-

amination?

"J xerilied that (•()mi)laint. He asked me to sign

it and J glanced at it, but I did not know what it

was all about.

Q. You did not know you were suing Mr.

Hays, Mr. Diehl and Mr. Wise?
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A. Oh, yes, I knew that.

Q. They have been referred to here as the

^unholy three'. Had they been referred to as the

'unholy three' before you caused this suit to be

filed?

A. No, not exactly referred to in that

language.

Q. Had they been referred to in language

indicating that they were three very smart gentle-

men who had succeeded in getting all the stoek

of the Wise Patent and Development Company?
A. Yes, / probably referred to them in that

wa(y myself." (p. 155.)

And they had Hays on the carpet in 1932. On Au-

gust 23, 1932, a meeting was held at the Mark Hopkins

Hotel in San Francisco and that meeting was at-

tended by White, by Waddell, acting as attorney for

preferred stockholders, b}^ Mr. Eltse for Wise, by

Mr. Dobrzensky, acting for Hays and by Mr. Mc-

Mahon, a preferred stockholder, who refused to ac-

cept the Wise trust hereinafter referred to and before

that meeting, as testified to by White, it was rumored

about that the three men—Hays, Wise and Diehl

—

had the stock of the Wise Patent and Development

Company. He testified:

''Mr. Waddell had reported that foi- a period

of five or six months ])reviously to the San Fran-

cisco meeting, he had been unable to serve Mi*.

Hays in the case of l^alni v. Diehl, the law suit

that has been mentioned in the testimony here.

I believe there was no mention at this meeting

of any agreement whereby Mi*. Hays and AFr.

Wise and Mr. Diehl had become ('((ual owners of
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the stock ill the Wise Patent and Development

Company.

Q. You believe not ? Had you heard that prior

to your going there?

A. I heard the three names mentioned. It was
rumored about before the meeting ever occurred

that those three men had the stock of that cor-

poration.

Q. But its purpose was to see Hays, because

at that time, and for several months prior thereto

it was a known or rumored fact that Hays had
received stock in this corporation and that there

was some obligation on the part of Hays to make
return to the stockholders of the Standard Die &
Tool Company^

A. The stockholders felt they had a case

against Mr. Hays.'' (p. 151.)

What kind of case? Doubtless the same one which

now shines so brilliantly in the findings prepared by

counsel and which states that they have a two way

cause of action all of tvhich was concealed until within

four months of the filing of the original petition, to-

wit, either a case for damages against Hays, or a suit

in rescission against the new company.

Does concealment exist in spurts and prevail as a

matter of convenience in favor of claimants?

Consider Finding VII

:

"The coui-t further finds that this entire case

and the transactions above set forth, on the part

of said r('S|)()iKlent, and said Will H. Hays, Am-
bi'osc N. Diehl and Roy T. Wise, are tainted with

fraud and concealment and warrant a full and
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complete investigation through the processes of

the bankruptcy court."

One may question what would have happened to

the stockholders and creditors of Wise Manufacturing

Company if all this money had not been put up and

hazard the statement that Mr. Wise in his capacity

for persuasion and promotion converted the much

criticized Mr. Hays into a rotund gentleman dressed

in red and long white whiskers. Certainly we may
fairly contend that this record shows not a vestige of

testimony to base a finding upon that he conspired to

defraud existing creditors when his first act was to

send $25,000.00 to pay them in full. Mr. White testi-

fied the first check carried Hays' signature, (p. 150.)

The case presents confusion in theory. It is claimed

in effect that the corporation ratified three contracts

which were made by its president in his o^^Tl name and

with property of the corporation and that this prop-

erty represented the only property of the corporation

of any considerable value. But Mr. Peters, attorney

for th(^ ])referred stockholders is not at all agreeable

to this. Although the third contract of September 1,

1930, tied up all of the Wise one-third interest in the

stock in the new corporation as well as liis interest in

the stock of the Wise Manufacturing Company (see

end of Par. D, p. 115) Mr. IVtei's does not say at all

that the Wise Manufacturing (the stock ownrrslii]) in

which is primarily stock ownershi]) in th(> holding

company, having preferred stockholders whom he rep-

resents) did legally ratify this contract or will stand
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for this contract. His position is that Hays and Diehl

have no rights to stock in the new company, no right

to say that the transfer arrangement shall stand. He
will not abide by the declaration of trust, although

that, to the extent of the par value of the remaining

preferred stock (pp. 137 to 145 and 175, 176), subordi-

nated the Wise interests to the claims of preferred

stockholders and called for a ratification of the trans-

fer of the patents to the new company. On February

2, 1933, he had himself substituted as the attorney in

the Palm case. (p. 94.) And that action still stands

and the complaint prays that the transfer of the pat-

ents to the new company shall be set aside. Counsel

do not dismiss the Palm suit, virtually saying that

when it was filed on November 30, 1931, the preferred

stockholders knew enough to justify the filing of that

suit and that they did not obtain that knowledge only

after Mr. Cerini saw the contract of February 27,

1930. There is no more of a severance of plan than

there was when Waddell was representing Palm and

was representing two of the petitioning creditors.

But our defense here does not depend on an}^ nice

distinction as to what position the corporation has

taken, or what position it is in law bound to take.

The plain facts are that the preferred stockholders

and their attorney yelled ^'faithless" to Wise in 1930,

started a suit through Waddell in that year to set

aside the transfer of the patents, brought such pres-

sure to bear on Wise that he took action to appease

them and did appease part of the complaining stock-

holdci-s, asserted demands against Hays, and claimed
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they had a case against him for his collusion with

Wise, and they made him hire an attorney—all on the

theory that the transfer of the patents was wrongful

and fraudulent and in violation of the trust duties of

Wise. Yet the creditors who are also represented by

Waddell, although he does not appear as one of the at-

torneys for the petitioning creditors, come into Court

and claim that there was no ''discovery" mitil March

1933, because it was not imtil then that Wise trotted

out a paper that showed one of his understandings

with Hays and Diehl through which it is claimed the

fraudulent structure had been built and had been

standing for three years.

The case rests on the erroneous contention that

there was no discovery of the wrongful nature of the

transaction, inclusive of the contracts that made it, or

of the rights of the corporation until the verbiage of

the oral and written agreements of the "conspiratoi-s'*

was known.

POINT m.

Obviously the court's findings depart from the plead-

ings and the order is founded on what is not alleged.

The $75,000.00 chose in action mentioned in the

amended petition simply was not proven. The -findings

on the point were improper. The final tii-i)arty con-

tract cancelled that. (pp. Ui\ 119.) The findings

ignore this or gloss it over by the general statement

that the contract of Febnuxry 27, 1930, was modified
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by two lattT contracts 'Svhich provided for certain

continj;ent payments to respondent". This finding is

untnie. (pp. 117, 118.) The record shows the ab-

surdity of the effort to claim the case was one of

conceahnent of the literal terms of the contract of

February 27, 1930. We have shown that the court's

findings went altogether beyond the fragmentary state-

ments of the amended petition relative to the transfer

of the patents. We have shown that it was not proper

to plead an agreement between Wise, Hays and Diehl

was represented by the contract of February 27, 1930,

because that contract w^as modified in substantial par-

ticulars. We are not trying to be unduly critical of

the petition, but we do call the court's attention to the

fact that Peters had all of the books and records of

the corporation for six weeks and that he was pemiit-

ted to take copies of these books and records. More-

over, Wise showed them not only the contract of

February 27. 1930, but he told Peters and Cerini of

the other two contracts. Cerini in speaking of the

conversation between himself and Wise and Peters

said:

"Mr. Wise, in the conversation referred to the

fact that there had been two other contracts, I

believe." (p. 83, bottom of page.)

We contend that as counsel for petitioners invited

a construction of the petition which would permit

them to go into the entire dealing between Wise, Hays-

and Diehl, they are not to be permitted to say that

their clients escaped the evidence as to discovery of
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the deal wherein the president of the corporation, act-

ing with Hays and Diehl, obtained the patents of the

corporation. The contract of February 27, 1930, was

but a part of the plan.

Dated, Berkeley, California,

December 19, 1934.

Respectfully submitted,

Clark, Nichols & Eltse,

Attorneys for Appellant.
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I.

INTRODUCTION.

'I'his action was bronchi !)>• ai)p('lU'cs Oliii, Sites

and Bcvkclcy Pattern Works, creditors of apjx'llMnt,

Wise Manufacturinu- ('()in|)any, haviiiu' |)roval)le

claims a.i^'ainst a|)|)ellaiil, in excess of $5()().00, to have

Wise Manufactui-iiii;" ('oini)nii>- adjudicated a l)ani':

rupt.

The original peliticni was tiled Marcli :50, \^):\:\, piior

to actual know ledi^'e of llie concealment of cerlnin

assets and the actual details of another asset later

charged, and alleuinu' oidy the sale of certain assets

consistinu" ol' tools and e(|ui|)ment and the use of the



proceeds to prefer certain creditors and the abandon-

ment of the business and dissipation of assets to the

injury of creditors.

The amended petition was tiled June 7, 1933, re-

peatiuii" the allegations oT the ori.iiinal [)etition as to

the sale of the tools and equipment, but further alle,u,-

ing the appellant's concealment of the proceeds there-

from in a certain baidv account with the intent to

hinder, delay and defraud its creditors. The amended

petition further charges the conc(>alineiit of a certain

contract, dated February 27, 1930, and the assets to

the bankrupt constituted thereby. It does not men-

tiim two later modifications of that contract, the ex-

istence of which was not known by petitioners at the

time of filing the amended j)etiti()n.

The Memorable A. F. St. Sure, sitting in the United

States District Court, heard the case and adjudicated

Wise Manufacturing C-ompany a bankru])t, fbiding:

(1) That the i)roceeds of the sale of the tools and

equipment had been concealed, by aj)[)ellant having

deposited them in a bank account in the name of an

employee; (2) That the contract of February 27,

1930, and the two modifying contracts, offered in evi-

dence by apjx'llant, in support of its contention that

the considc'vation provided by \\\v original contract

had then in |)ai-1 ceased to exist, and llie I'ights flow-

ing to ai)|)ellant fi-om. or pertaining to the original

and modifying contracls, wei-e assets of a|)|)ellants;

(3) 'I'hat llie said eoni raets, the assets constituted

thereby and arisini;' tliei-el'i'dni, ;ni(l possible causes of

acti(»n nrisiiru' thei'eri'oiii, wei'e concealed by appid-



lant; (4) That the transactions by which the conceal-

ments were effected were also concealed; (5) That

the conceahnent of the contracts, the assets consti-

tuted thereby, the transactions by which the conceal-

ments were effected and the said i)ossible causes of

action, were kept concealed, and creditors and stock-

holders actively misled, by certain false re])resenta-

tions with regard thereto; (fi) That these conceal-

ments were with the intent to hinder, delay and de-

fraud creditors; (7) That the concealments continued

from the time of their commission and were not dis-

covered up to within four months of the filinu' of both

the original and amended petitions; and finally, (8)

That the transactions described are tainted with frated

and concealment and tc(irr(inf a full (iiuj roDiptetc in-

vestigation throuf/h the ])r()('('sscs of the Baiihniptrij

Court.

This appeal is neither bnsed upon a contention that

appellant is not bankruj)t, nor upon any contention

that it has not concealed its assets. On the conti'ary,

it admits, in substance, that a consj)iracy to defraud

has been proven, but claims appellees should have un-

covered the fraud socmer, and that, since, of the

assets conceahHl, one of th(Mii, the hank dejjosit, has

now disa])i)eared (although this is not proven), or

had become difficult to r(»ali/e npon. and since an-

other, the contracl. has been iiio(lifi(>(l as to considera-

tion, the concealments do not warrant the adjudica-

tion.

In the final anal\'sis, ap|)ellant is Ikmv attemptinii- to

resist investiuation and resoi-t to the jn-occsses of the



Bankiu])tcy Court, which the District Court folt

should be had, in orcU'r to coiitiiuu' to (U'[)rive its

civditors of their (hu'. It was strenuously maintained

at the trial, and here, but not so obviously, that the

corporation has no assets and, therefore, that it would

be useless to order an adjudication. A})pellant is

niaking" a very deteriuincHl and costly fiuht to keep

this company out of bankrui)tcy, which seems rather

inconsistent with the claim that it has no assets.

Appellees' position is that the facts warrant the

adjudication, that they neither knew, nor were

charg-eable with knowied.ne of the concealments prior

to the four months' period, that a Trustee in Bank-

ruptcy is the })roper party to I'calize on the bank-

rupt's assets, that appellees should not be oblii^'ed

to assmne the entire burden of uncoverinu' and brinj;'-

ino- in those assets alone, when the benefits thereof

will be available to all creditors alike, and that denial

of resort to the processes of the Bankruptcy Court

mii^ht result in perpetuation of the fraud and conceal-

ments already proven and found.

IT.

DRAMATIS PERSONAE.

r)ur efforts beinu' to clai'i fy the facts of this case, in

the belief that an affirmance of the adjudication of the

court below will follow ui)()n the facts beini;' clearly

bi-ouuht to this coui't's attention, we set forth, for the

convenience of the court the names and a bri(d* de-

scrij)tion of the |»ersons herein iiiNohcd oi- mentioned.



The object of these descriptions will be, in part, to

aid the court to follow the references in both briefs to

the various persons involved, and in part, to clarify

and correct the haphazard statement of the case and

statement of facts contained at scattered places in

appellant's brief,* in other words to fulfil the func-

tions of a counter statement of facts.

Wise Maiii(f((ctnriiif/ ('(/iHpanij: Respondent below,

appellant here. A California (•()r])oration which,

by contract, had taken over the assets and as-

sumed the liabilities of vStandard Die &: Tool Vom-

pany, Inc. Its stock was all common, 4670 shares of

which were held by Standaid Die & Tool Company,

Inc., and 271 shares by others. All of this outside

stock was later bought up by Wise with money de-

rived from the transfer of the cori)oi-ation*s patents.

Standard Die d- Tool Conijxiiii/, Inc.: An inactive^

Calif(n*nia corporation which had sold its patents and

its other assets (althouuh the assiii'nment was never

formally made) to AVise Manufacturinu' Com])any.

660 out of a total of 694 shares of its conunon stock

was held by Roy 'J'. Wise. Of its ))i'eferred stock, 5

shares were held by Hoy T. Wise and the roraaininu"

258 by others. All of the outstanding- common and

some of the outside ])referred stock was later ac(]uired

by Wise with money dcriNcd froiii the Iransfcr of th(^

patents of Wise Manufacturimi' Comj)any.

Wise Patcul oiid l)( r( lo/niiciil Coin /hiiii/: A Dela-

ware corporation i'oi-med by Wise, Hays and Diehl to

*A poriisal of a|>iHlliiMl s l>i id' will iliscloM- In ihc «inirt tin- tiiiiiicriMis

()(l)ir matters wliciciii it.s iuicl" fails to cumplv wiLli (lie iJiilcs of Court.



take over the patents of Wise Maiuifactiiring- Com-

j)any for a consideration of ?f575,()00.()(), whieh consid-

eration was subsequently reduced by the modifying

contracts. The later contracts were brought to the

attention of the petitioners and appellees for the first

time with the filin.u- of the answer. This corporation

was owned and controlled entirely by Hays, Wise and

Diehl at all times, as was Wise Manufacturing Com-

pany controlled by Wise alone. For this reason there

is a possibility that these modifying contracts were

manufactured after the event, and appellees are justi-

fied in so asserting, in the light of other evidences of

fraud and criminal acts, both amply proven at the

trial.

Roy T. Wise: Promoter and inventor. President

of, and a director, and in control of Wise Manufac-

turing Company and Standard Die c^- Tool Company,

Inc. Also holder of one-third of the stock in Wise

Patent and Development Ck)mpany. It was Wise

who contacted Hays and Diehl and made the contract

of February 27, 1930, by which the patents were trans-

ferred outright to Wise Patent and Development

C/ompany in consideration ol* $75,000.00, at a time

when a contract with Westinghouse P]lectric & Manu-

facturing Company was available by which .i<lOO,-

OOO.OO, ill addition to royalties, was to be ])aid for one

year's use of the i)atents.

Pansy Wise: Wife of Roy 'V. Wis(>. Officer, direc-

tor and stockholdei- of Wise Manurnctuiiiig Company
and Standard Die A: Tool Conii)any, Inc.

Edirnrd IT. Oliii: Shop roreman (and .-i (Iiiiiiiny

director) of Wise Manuraclurin^- Coin|)any. lie is one



of the petitioning creditors heie and at one time

brought a suit against the appellant upon a labor

claim, being represented in that action by Mr. Wad-
dell.

Ralph Sites: One of the petitioning creditors, form-

erly a workman in Wise Manufacturing Company's

shop and who one time brought a suit against the

company u])on a labor claim, being represented there-

in by Mr. Waddell.

Berkeley Pattern Works: One of the i)etitioning

creditors.

Jfdidiii- Jdcobsoi : Personal secretary and stenog-

rapher to W^ise, in whose name a bank account was

opened to deposit the proceeds of the sale of tools and

equipment of the Wise Manufacturing Company, not,

it is claimed by appellant to defraud or cheat credi-

tors, but merely with the view to preventing attach-

ment of the funds by creditors, which hiding of as-

sets, ai)pellant claims is no de])arture from the secrecy

and ])rivacy with which an iiidi\i(hial is entitled to

transact his business. (Ap])ellant's Brief p. 10.)

Will II, ll(ii/s: Sullivan, Indiana, and l>everly

Hills, ('alifornia, capitalist, attoi*ney at law, ino\inu-

picture magnate, i)romoter, and one of the combina-

tion who fornied and financed the f'oi-mation of AVise

Patent and I)eveloi)ment Comi)any, accjuired one-

third of its stock and financed the ac(|nisition of the

])atents by it, al'ter fii-st secui'ing the nnich inoi-e

favorable contract I'lom Westinghouse Electric cV:

Manufacturing Conii)any, all with the knowledge of

but one of the stockholdei-s of Wise Manufacturinii-
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Compajiy, nanu4y, Wise. In the aruuniciits before

the Disti'iet (\niit counsel Tor respoiideiit, appellant

here, described Hays as the reason back oi' the re-

sistance to the adjudication of Wise Manufacturing

Company as bankrui)t. in the lollowinu' jjhrase: ''Mr.

Hays would not like it".

Diehl, Ambrose N.: Diehl, president of the Colum-

bia Steel Company, subsidiary of the Hethlehem Steel

Corporation, and the contact man with AVestinghouse

Electric & Manufacturin.i;' Company, and one of the

participants, to the extent of <me-third of the stock in

Wise Patent and l)evelo[)ment Com])any in the profits

to be derived from the patents of A^'ise Manufactur-

ing Company.

Alonzo C. Oivc'Hs: Law partner of Hays in Sulli-

van, Indiana, who handled in behalf of Hays the

financial and other details of the \'arious transactions

between Hays, Diehl, W^ise, and Wise Patent and

1)('\ ('l()l)ni('nt Coin])any. It was to Alonzo (-. Owens

that a note and mortgage was given tor >(^25,()00.00

npon Ihc assets of Wise Manufacturing Company to

secure the repayment of $25,000.00 advanced by Hays
to i)ay off certain creditors and some stockholders.

This is the same Jf2r),()()().0() that AVise falsely repre-

sented lie received I'oi- Ihe pat(Mits. The deal was

liandle(| in Owens' name to kecj) the name of Hays out

(d' llie piclure.

The Vuhohi Three: ]^>y 'V . Wise, Will 11. Hays
and Ainbrose N. Diehl.

This was simply an ap|)ella1ion which spi-ang into

being foi- the first time at the trial, u|)on the reali/a-



tion of the unrighteousness of the transactions of

these parties, and, particuUu'ly, that portion of the

contract of February 27, 1930, which permitted a

portion of the $75,000.00 consideration for the patents

to be used by Wise to freeze out the bahmce of the

stockholders in the California companies, so that they

would not particiijate, even to a small extent, in the

profit to be dei-ived from the $75,000.00 consideration.

Appellant's brief attempts to claim that Hays, Diehl

and Wise were beinii" referred to as "the unholx-

three" prior to the trial and to armie therefrom that

appellees nuist have had knowledge or means of

knowledge of the illegal transaction at a nmch eai'lier

date. This, however, was not the case.

Palm: Franklin C. Palm, professor of history at

the University of California, one of the holders of

preferred stock in Standard Die c\: Tool Company,

Inc. On November 30, 1931, Professor Palm, in his

own behalf and as attorney-in-fact for vai-ious stock-

holders of Standai'd Die &: Tool Company, Inc.,

brought suit against Diehl, Hays, U'ise and AVise

Patent and Development Company in the United

States District Court, Northern District of Cali-

fornia, to C()m])el payment to plaintiffs of the full pai-

value of their stock, or to re(|uire Wise, Diehl, Hays
and Wise Patent and Dexclopnient Conipanx- to re-

ti*ansfer the i)at(Mits to the California companies. At

the time this suit was brought, Professoi* Palm was,

with othei-s, under the impression that $25,000.00 had

been received by Wise Manufactui'ing Conipanv I'or

the patents. Appellant hei-e seeks to charge pet iti(»n<'i-s

with knowledge of all of the transactions and con-
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tracts between Hays, Diehl, Wise, Wise Patent and

Development (.V)ni])any and Wise Manufaetuvinc:

Oonipan}', by reason of the fact that this suit was a

matter of i)ublie record and by i-eason of the faet that

the attorney for Professor Palm in that ease was also

the attorney for two of the i)etitionino" creditors,

namely, Olin and Sites, in a -Justice's Court action on

labor claims against the Wise Manufacturing- Com-

pany.

Hahiti J. White: An employee of the American In-

vestment Company, an affiliate of the Bank of

America in Berkeley. He was employed by Wise to

dispose of part of the $30,000.00 of jn-eferred stock

of the Standard Die & Tool Company, Inc., and sold

some of it to his customers in the bank. He was also

a preferred stockholder in Standard Die & Tool Com-

pany, Inc. Mr. White was paid the sum of $1000.00

by Hays over and above the rei)ayment to him oC the

face vahu' of his stock, in (-(msideration of his refrain-

ini^' from insisting" on .a,ettin,u- the facts concei*nin.u' the

transfers of the patents. As unofficial representative

of a number of other preferred stockholders, he had

made inc^uiries concernim; the details of the transfer

and what had become of the patents and what con-

sideration, if any, was i)aid thcMvfor. It was to White

that Wise stated lie was not at lihci'ly to disclose* the

infoi-Mintion.

Mr. Sonic/,-: M;uiau'er of the H.-nik of AiiKM-ica at

T^erkeley, who was told by Mr. Kltse, of Clark, Nich-

ols Eltse, not to Li'iN'e any infoi-matioii conceniini;' the

$25,000.00 transaction, as one of the conditions of the
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pay-olf of certain creditors and stockholders was that

the terms of the deal and the parties involved were

not to be discussed or revealed.

Douglas F. Scott:' The trust officer of the Bank of

America at Berkeley, who handled escrow 167, throu.s^h

which money was ])aid by Hays to buy up all of the

outstandini;- common stock of the Wise Manufacturing-

Company and the outstanding' common and some of

the [)referred stock of Standard I)i(» & Tool Company,

Inc., and also to j^ay certain of the creditors.

Waddetl: .lames Waddell, attorney at law, one of

the attorneys for Palm in his suit in behalf of stock-

holders against Hays, Wise, Diehl and Wise Patent

and Deve]o]jment C\3mpany. George F. Sharp was

the other attorney, but he does not enter into the

picture here. AVaddell was also attorney for Olin

and Sites at one time in the above-referred to labor

claims suit. He was also attorney for and director of

Wise Maimfacturing Company. Although nothing

appears in the record to the effect that Waddell had

any knowledge of the concealments oi- fraudulent

transactions involved in this case, ai)pellant seeks to

charge ai)i)e]lees with knowledge su]i])osed to be had

by Waddell because he drew the complaint \'oy Palm,

and because at one time he was attorney for two of

the appellees here, in a diffci-ent mattei-, and because

ol* inferred possibility of knowledge gained by i-eason

of his i-ei)resentation of Wise Mamif'actui'ing Com-

pany as director and attorney.

N. W. Pohi:<iisl,i/: Attoi-ney for Will II. Hays,

but not (d' i-ecord in any capaeily in lliis action.



12

Clark, Nichols d' Klfsc: Attorneys of ivcord in this

proc'tH'dini>- for Wise Manufacturinu,- Coini)any. Mi*.

Eltse, of this tirni, was attorney lor and director of

Standard Die & Tool Company, Inc., arranged Escrow

167, and ,i;ave instructions that no information was

to be uiven out concerning- it. It was Mr. Eltse,

also, who sent out the letter to stockholders of Wise

Manufacturing- Company and Standard Die & Tool

Company, Inc., urging them to turn in their stock,

intimating that creditors of the companies might take

action which would cause the stockholders loss, al-

though, at the time, all of the creditors had been paid

off through Escrow 167.

F. W. Peters: I^i-esent attoi-ney for Franklin C.

Palm and other preferred stockholders of Standard

Die & Tool Company, Inc. Mr. Peters was substi-

tuted for Mr. Waddell in the case of Pahii r. Hays,

et ah, on February (), 1933, Professor Palm being

dissatisfied with the lack of i)rogress being made by

Mr. Waddell and his failure to develop sufficienit facts

to proceed beyond the filing of the complaint in that

action. It was Mr. Peters who develo])(Hl the history

of the transfer of the ])atents and of the Hays, Diehl

and Wise transactions, and fi'om whom i)etitioning

ci-editors, on oi- about March )>(), 19.').'). icceived their

first information as to these coiK-calinciits of assets

and ri'audulcnt transactions.

Floifd li. ('( rini: Allorney Coi- Ihe petitioning credi-

loi-s, ;ni(I who initiated this pi-occeding. It was to

Mr. Ceriiii that Mr. Peters disclosed the information

as to the coiiccnliiicnt of assets by the appellant, and
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Mr. Cerini accompanied Mr. Peters on some of his

later visits to Mr. Wise. Mr. Cerini associated Res-

leure, Yivell & Pinckney and Eugene R. Elerding

herein shortly prior to the trial.

III.

ARGUMENT.

1. REFUTATION OF APPELLANT'S POINT I, THAT THE CON-

CEALMENT OF THE BANK DEPOSIT WAS NOT GROUND
FOR ADJUDICATION IN BANKRUPTCY BECAUSE: (1)

THERE WAS NO INTENT TO CHEAT OR DEFRAUD CREDI-

TORS, MERELY TO HIDE ASSETS FROM THEM; AND (2)

THE OBJECT OF THE CONCEALMENT HAD DISAPPEARED
PRIOR TO THE 4 MONTHS PERIOD.

(a) Concealment of assets to prevent creditors from attaching

is an act of bankruptcy.

It is obvious from the statements in a])pellant's

brief that the ])ank deposit transaction constituted

concealment with intent to hinder and delay creditors,

if not to defraud them.

Wise sold certain tools and equipment of Wise

Manufactui-inti' Com])any for $fil2.00, or thereabouts,

and with the avowed intention of preventing creditois

from attaching the fund, i)laced ihv proceeds in a

bank de])osit in th(^ name of his secretary and stenog-

rapher, Miss Huldui- .la<'obs(Mi. So fai- ])roof is su])-

plied by a stipulation of the |)arti<'s iiia(l(> in ojxmi

court (75-81). 11 was also stii)ulated that Iluldui-

Jacobsen took the money and the (\)mpany has nevei-

been able to collect it, and that $184.85 of the fund

went to pay attorney's fees. It is claimed, but neither
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proved nor stipulated, that the balance oi' $345.55

went to pay Huldur Jacobsen for piiov salary. It

is not elaiined even that the salary was for services

of a recent date.

Appellant, with refreshini;- naivete, states that it

does not concede that such hiding of assets is an act

of baiikruj)tcy, unless the intent is to dcfnind or cheat

creditors. Appellant admits, however, that the trans-

action is a technical concealment with a view to hin-

derinj^', delaying and defraudini;' creditors, but claims

that this is not a de])arture from the secrecy and

privacy with which any individual is entitled to trans-

act his business. The ]3ankruptcy Act, however,

shows on its face that intent to defraud is not neces-

sary because the words "hindering', delaying" or de-

frauding" are set forth in the disjunctive. The stat-

ute reads,

"Acts of J:>ankruptcy by a person shall con-

sist in his having:

(1) C'Onveyed, transferred, conceaKul or re-

moved, or ])ermitted to be conceaUnl oi' removed,

any i)art of his i)ro[)erty with intent to hinder,

delay oi; defraud his creditors, or any ol' them."

A\'e can hardly conceive a situation whereby a

creditor can be more hindered or delayed than by

hiding assets so that he camiot attach them.

Apjx'llant cites no authority I'oi- his j)osition that

there nmst be actual intent to defraud (*i'editors as

well as hindering oi- delaying them. From which we

infer thai as to this ti'ansactioii the act of bank-

]-uptcy is shown.
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In 7 Corpus Jmis, at p. 50, the woi'ds, "intent to

hinder, delay or defraud" are defined as follows:

"Such intent involved a ])urpose wron^-fuUy
or unjiistifiahlij to prevent, object, embarrass or

postpone creditoi's in the collection or enforce-

ment of their claims, and may be inferred from
the natural and necessary result of transfer."

In In re Hughes, 183 Fed. 872 at 874, the issue is

fully and clearly determined in the following lan-

guage:

"The question, therefore, is whether this was
a conveyance 'with intent to hinder, delay, or de-

fraud' creditors, or any of them. The statute is

in the disjunctive, and while it may be admitted,

and is 1 think true, that the words 'hinder' and
'delay" are synonymous (Read v. Worthington, 9

Bosw. (N. Y.) (328), it is not necessary, on the

language of the statute itself, that any intent to

defraud should be present. It is enough if any
creditor is intentionally to be hindered or delayed.

If the intent to hindei- and delay exists, a con-

veyance made by an embai-rassed debtor with a

view, known to the ])urcliaser, of securing the

conveyed j)roi)erty from attachment, is voidable

as against creditors, even though it be honestly

made, and the debtoi- intends, as Hughes says he

did, that all creditors should be paid in full.

Kimball v. Thompson, 4 ('ush. (Mass.) 44(J, 50

Am. De('. 799. This must necessarily be the cornM-t

view ui)on any consideration of laimuage which

ti'aces its origin to the statute of Elizabeth: Tor a

debtor's |)i-o|)ei-t>' is in leual theoi-y subject to

iiiimcdialc process at the instance of any creditor,

and a debtor will not be pei'initted to hindei- or
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(k'lay any t-ivditDi- hy any cU'vic(» which k'aves

his propcM'ty, oi* the avails of it, subject to his

control anil ilis})osition; and it makes no dift'ev-

ence that the debtor intends to apply the avails

of the same to the payment ol* his debts. It still

remains true that he has hindered his debtors

from ajjplyinu the pro])erty in the way that they

have a le.ual right to rely upon."

(b) Concealment is a continuing- offense and lasts up to the time

of discovery and does not cease to be a concealment when
the property itself ceases to exist.

The only two cases dealiuiz; with the duration of the

act, definitely hold that the concealment continues up

to the time of its discovery, and if not discovered

until within four months of filini;- of jjetition for ad-

judication in bankruptcy, even though conunitted

prior to the four months period, it nevertheless con-

tinues as an act in bankruptcy. Thus in Citizens'

Bank v. W. (\ Dc Paiuv Co., 105 Fed. 92() at 9;]0,

Grosscup, Circuit Judge, delivered the oi)inion ol' the

court, as follows:

"* * * It may, perhai)s, with correctness, be

said that th(» sei)aration ol' some tangible thing,

money, oi- chose in action, from the body of an
insolvent debtor's estate, imd ifs sirrction from
fJiosc n'ho Jifii'c a ri</lil to seize upon it for the

l)ni/n)( lit of tJieir debts, is, tritJiiii iJu Inir, a eon-

cedliiK lit , (ind eonfinnes siieli as lon</ as tJie seere-

iion reiiKiins. In such case, the i)roi)erty o])en to

creditoi-s is decreased by just the amount thus

seci-eted. It is, to all intents and ])urpos(»s, so far

as the creditors are conceined, as if the pro])erty

thus secreted had not l)een in existence, 'iliei'c is

iiolliing to i)iil llie crcMliloi's n|)<»n notice; nnlliing
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that they may kcc]) within their vision—a tan-

.iiible subject of inquiry, either as to its vahie or

its ownership. It is, in effect, a concealed, with-

drawal from possibility of seizure of just so much
of the debtor's estate."

In In re Jfarriis, 255 Fed. at 478, 481, the (Mrcuil

Court of Appeals for the Second Circuit says:

"* * * 7V/<" cinicealmeut of projx'rfij made an

act of bankruptcy by section '] niaif he a coiitiuu-

ing co}ic(ah)iriit (iiul the four moiiflts j)crio(l )n((i/

run from fJic (laf( of discover fi. Citizens' Bank
V. De Pauw (\)., 105 Fed. 926, 45 C. C. A. 130. It

was, we think, clearly the intent of the ])lea(ler

to allege a continuinu' concealment, not discovered

until within four months of amencbnent."

Appellant admits that the act of concealment con-

tinues U]) to the time of discovery, but contends that

because the bank de])osit here was all used u]) and

paid out in 1931, the subject matter to which the act

of concealment relates, had ceascul to exist and that

the act of concealment could not continue after such

cessation of existence. Appellant cites two cases,

Citizens' Ban/,- r. Dc I'diiir Co., 105 lA'd. 92(), and

Ruthers r. T. S., 9 Fvd. (2d) 49(i, for this second of

its naive contentions. Neithei- of Ihese cases is, we

submit, even i-eniotely in point.

The law on Ihe subject is exactly coiiti-nry to ni)i)(>l-

lanCs contenlion. Tbus in KoJiii, (I a/, r. Cxiiid

States, 2 F'ed. (2d) pj). 58-59, the Circuit ('(.urt uj)-

held the followinii- chaiii*' to the jury:

'Now, I charu'e you that, in oi-dei- to constitute

a fi'audulent concealment, // is not uteessurij tJnif
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the- nioiH If slioald Ik rciaiucd for their own use

for (Nifj iiKhfinifc or (Icfiiiiff fiiiio, but if thoy

knowingly niul il* they fvaudulently ki'])t away
rroin tlu'i;- trustci' in l)aHkrii|)tcy aii\- of thciv

assets and used it Tor the ))urpose of their own
benetit or I'or the i)uri)ose of benetitinu' some

other i)erson, n(»r merely paying' a creditor as

apiinst another in anticipation ol' bankruptcy,

hi<f if iJuji frfifidah iillt/ coiic( fil<d from fJic frns-

tee ill hdiih-riiptri/ flic far/ of hoviiifi the osscfs

and the assets tJienisrIrrs and used H dtlicr for

their oini benefit or for some one irhom theij

selected to jirefer or lo l>e a henepriari/ of //, tliei/

ironfd h( </niltfi in eith< r ereiil/

In United States r. Kniet>-erl)oeUer Far Coat Co.,

m Fed. Rep. (2d) 388 at :]90, the C^ii-euit (\)urt of

Appeals for the Second Circuit says:

"* * ^ And 1h( criiiK is eonifilele irhen llie art

of eonrealiiK lit or transfer is performed iritli a

eriminal intent."

Whik' these two cases were, like the second of the

cases cited by ap])ellant, brought under the criminal

statute, the ])rinci])le, that the act is comph'te when

the concealment is made or the transi'er peiM'ormed,

re,i»:ardless oF the non-existence, or later (k'struction or

alienation ol' the asset, is tlie same. Moi-eoxcr, there

is no pi'ool' that the ])roperty in (piestion had ceased

to exist. The stipulation ui)on which appellant so

confidently relies to su|)|)ly ils delVct in piool', ex-

pressly excluded any stipulation as to the disj)osition

of the money, and the f'urthesl tlie stijuilation went

was to a^rce that Fluldur dacobscn took the mon(>y
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and that the coinjjany has never been able to collect

it, and that Clark, Nichols & Eltse got $184.85 on

account of attorney's fees.

We quote from the transcript of record at pa.^e 80

:

"Mr. Resleure. All ri.^ht. We will sti])ulate

to everything that Mr. Clark says, except we
won't stipulate that the $:U5.55 went to pay i)rior

salary. You can testify, yourself, as to that.

Mr. Clai'k. ^ * * She took the money, we never

have been able to collect it.

Mr. Resleure. All right, we will agree to it.

Mr. dark. Aiul will you stipulate we got

$184.85 on account of attorneys' fees ;*

Mr. Resleure. Yes."

There is nothing in the stipulation to show that the

balance of the fund has disa})})eared, and it would

make no diiference if it had. If appellant's theory

were coiTect, then an insolvent debtor could hide his

assets, thereby jn-eventing their attachment by credi-

tors, and later, beyond the four months' period, de-

stroy those assets and thereby :uM'omi)lish a defeating

of the provisions ol' the l>ankiu|)t('y Act.

The law is well settled that all that is necessary to

constitute the defendant a bankrui)t is that he owes

debts; it is not necessary that he has assets.

Vulcan Sheet Metal Co. r. North Plalte Co.,

220 Fed. lOH;

In re J. M. Cehallos, Mil Fed. 445;

/)/ re Ilirsch, 97 Fed. 571.

From this statement ol' the law it is obxiniis that a

lat(M' (lestrnction of assets would not cui-e a prioi- con-
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cealniont, otluM-wisi' the points (U'cidcd by the above

decisions would be aoademie only.

Appellant contends that because the words "was an

asset" are used in the findini;s instead of the words

"the money deposited is the pro])erty of the corpora-

tion", that appellees hav(> adopted th(^ theory con-

tended by ap])ellant that if the money is no hm.^er the

property of the corporation, there is no act of bank-

ruptcy. This is not ai)pellees' position. Furthermore,

the attempt to secure a stipulation as to the later

fraudulent transfer or pi'efei'enc(> of the ]:)ro])erty

concealed, does not cure the earlier concealment. Even

had ap])ellant accepted appellees' invitation to prove

this, it would not have helped appellant's case. As

a matter of fact, Roy T. Wise and TTuldur Jacob-

sen w(M-e discreetly ke))t Irom the stand throuft'h-

out the entire trial, 'rh(> whole ])oint is that

we i)leaded and ])r(n-ed a concealment, and there is

no variance shown, simply because a later fraudulent

disposition, unknown to i)etitioners, is attempted to

be set up.*

•TliiH fully aiiMWcrs ninxlliml s I'oinI III. llial .ipixlitMs plcndcil a c-on-

Hidcriit iiiti under Iho contraet of iMliruary 27. wlicnas tlu'ic proved and the

eourt found an amended eonsideration under the luodifyinji; eonlraet. For Uiis

roiwon llial |H)r(ion n\ M|)i><'llanl 's l)rii-r will not l>c lurlliei- (rented.
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2. REPUTATION OF APPELLANT'S POINT II THAT THE CON-

CEALMENT OF THE CONTRACT OF FEBRUARY 27, 1930,

AND THE ASSET CONSTITUTED THEREBY WAS NOT AN
ACT OF BANKRUPTCY WITHIN THE FOUR MONTHS
PERIOD, BECAUSE: PETITIONING CREDITORS SHOULD
HAVE KNOWN ABOUT IT SOONER; THE CONSIDERATION
PROVIDED IN THAT CONTRACT WAS CHANGED; AND ALL
OF THE CONSIDERATION FOR THE CONTRACT WAS NOT
PAID, DUE TO FAILURE IN PART OF THE DEAL WITH THE
WESTINGHOUSE ELECTRIC MANUFACTURING COMPANY
BY REASON OF DELAY WHILE THE "UNHOLY THREE"
WERE TRYING TO GARNER IN THE LAST OUNCE OF
PROFIT FROM THE FRAUDULENT TRANSACTIONS.

(a) Concealment may be a continuing act and, in this case, the

contract of February 27, 1930, the modifying contracts and

the assets constituted thereby were actively concealed until

March 30-, 1933.

The evidence in the case was clear, convincing- and

definite that the first knowledue that petitioning-, ov

any, creditors received, as to the Hays, Diehl and

Wise transactions, and the existence of the contract

of February 27, 19:>{), was obtained through the in-

vestigation made by F. W. Peters, in his capacity as

attorney foi' Franklin C. Pabii, a sharehcdder of

Standard Die 6: Tool C'omi)any, inc. The existence

of the niodifvini;- contract was not known nntil tlu^

answer herein was tiled.

Fred AV. Peters stated he did not receive the con-

tract of Februaiy 27, 19:]0, until February 2:J, ]9'X],

about three months alter he tirst contactiMl Mr. Wise,

and that he knew when petitioniim- ci-editors first be-

came ac(juaint('(l with the existence of this contrad.

because he told Mi'. Ceiini, who represented the

creditors, about the conti-act iiexl (ln\. P'el)rn;n\- 21,
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1933, but did not show him th(> coiitciits until two

weeks hiter (()3).

Floyd B. Cerini, one of the attorneys Tor the ])e-

titioning creditors, stated that in a conversation with

Mr. Wise and Mr. Peters, about the fiist week of

March, 1933, Mr. Wise stated he did not want the

contract disclosed to any one, that wry Few people

knew of it, and that he did not want Mr. Dobrzensk}^

to know that Mr. Peters had seen the contract. Mr.

Cerini further stated that that was the first time he

learned about the contract and that, a week or two

later, he imparted knowledge of the contract to his

clients (82, 83).

Mr. Douglas F. Scott, trust officer of! the Bank of

America, testified that even the details of Escrow 167,

through which certain creditors and stockholders re-

ceived payment, was kept secret, that he had received

a letter from Ral])h R. Eltse reading in i)art, "we

solicit confidence as to all matters contained in this

letter", and that Scott observ(Ml confidence in regard

to the escrow and nobody knew of any of the matters

contained in it (132).

Halsey J. White did not know that the ])at(nits w'ere

being transferred, although h(» seemed to have been

moi'e active than any (me else in uncovei'ing the facts.

He was the last of the common stockholders to take

down the money that was put up for the common stock

(150), and he was paid $1()()().()() in considerati(m of

his rej' raining" from insisting' on gettiuL;- the Tacts as

to the ti-atisfei's and that that was the real and ti-u<'
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consideration (152). This consideration, paid to aid

and assist in keeping the transactions secret, was paid

by Mr. Hays (148).

In order to nnslead creditors and others as to the

existence and details of the contracts, Wise falsely

represented that he had received $25,000.00 for the

patents (70, 96, 126, 162). This was the same $25,-

000.00 which Hays had loaned to the company,

throii,i;h Aloiizo (Jwciis, and for which Hays received,

in the name of Owens, a note and mortg'age and cer-

tain of appellant's assets.

It is contended that as Waddell was attorney for

the petit ioniuii,- creditors, and foi- Franklin C. Palm
in his suit against Hays, Wise, Diehl and the Patent

Development Company, the petitioning creditors are

charged with knowledge which AVaddell may have

had. In the first place, an examination into the na-

ture of AVaddell's representations of Olin and Sites,

two of the petitioning creditors, discloses no icason

why he should oi- would have given them any in forma-

tion, even if he himself had knowledge of these facts

with regai'd to the concealment oi' the contracts. Wad-
dell was attoi-n(y for these two })etitioning creditors

only in a Justice Court action against Wise Manufac-

turing Company upon certain laboj- claims (1()S). In

the second ])lace, an exauiination of the complaint in

the suit of P.'iliu against Hays, et al., discloses no

knowledge on the part of \\'a(l(h>ll as to the contrncts.

On the conti"ii>', i1 discloses an aliuost entii'e lack of

knowledge (87-94). The suit in (|uestioii simply prayed
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that defendants should i)ay the j)laintiM"s the lull par

vahie of their stoek or that the AVise J?atent and De-

veh)pnient Conii)any retransfer the patents to Stand-

ard Die A: Tool Company.

'I'lie (•oin[)laint in Palm's suit is siii'niiieantly silent

as to the details of the transfers and shows complete

lack of knowledge of the tnu' facts. Thus it says that

on March 5, 1930, Wise, by I'cason of his control of

Wise Manufacturinu' ('om[)any and Standard Die cV:

Tool Co., Inc., caused all the assets and business of

these corporations to be ti-ansferred to Wise Patent

and Develo])ment Com])any (91). It says nothing- as to

the nature of the transfer, the consideration therefor,

the contract between Ilays, Diehl and Wise, nor the

existing- deal with the Westinghouse Electric & Manu-

facturing- Coni])any. Ft is not credible that Waddell

could have known of these niatters and not helped

them.

Moreover, even had Waddell actual knowledge of

the facts in question, his representation of Wise and

of Wise Mamrfactui'ing (\)mpany would have sealed

his lii)s to other clients. Furtheiinore, theiv is no

proof that he divulged such information to the credi-

tors, if he had it. '^I'he proof is thai the criMJitors did

not ha\(' any infoi-mation.

Ap[)ellant contends that Palm knew when he filed

his suit in NovcMuber, 19;){), that Wise was lying when

he i-epicsented that $25,()0().()() was the sale i)rice of the

patents and intimates that Mr. i^eters did not believe

this was true. A])pellant is a^ain i-eficshingly nai\'e

when it cites authority foi- tiie j)i()position that:



25

"When a lie is discovered, you eaii no longer

accept the statements of tlie liar and you are

charged with notice/'

From this statement of the law, appellant argues,

that, since a clue to the fraud or concealments was

available to appellees, which if diligently followed up

would have led to a discovery ol* the full and true facts,

they Avere chargeable with knowledge of the entire

situation.

We have no quarrel with the authorities cited by

appellant in su])port of this contention, except that

they deal with statutes of limitation and not with the

four months period prescribed by the Bankruptcy

Act. We do dispute, however, a[)pellant's premises.

In the first place, the clue was extremely slight and

the trail effectively covered by a[)pellant's active false

representations. Moreo\er, it was the stockholders and

not the ])etiti(ming' creditors who becauie susi)icious,

and there is no evidence in the record to the effect

that they divulged their sus|)icions oi- any clue that

they might have had to the i)etitioning, oi- (ther, credi-

tors. Moreover, these stockholders who became sus-

picious or, as api)ellant i)uts it, had a clue to appel-

lant's wrong doing, did exei-cise all due diligence in

attempting to thrust aside the xcil of secrecy and

concealment surrounding the ti-ansactions. They did

what the>' could. They employed W'addell to in\"esti-

gate. When ^^^•uldell gave them no satisfaction or

results, eithei- l)y icason o\' Ihe fact that he could

uncoNcr nothing, (tr becanse he lan into a sitnation as

to which his lips were sealed on account of his dunl
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representation of Palm and the Wise Manuraeturing

Company, they empU)ye(l Mr. IVters. It took Mr.

Peters ahnost three months ol* eonstant effort to get

Wise to speak, and no one examining- the i-eeord will

claiiii that Peters was not a diligent investigator.

Fnrthermoi'i', all the knowledge and all the informa-

tion was in the eonti'ol of Hays, Diehl and Wise, and

they gnarded their seeict well. There is nothing in the

record to show that U'ise wonld ha\e been ready to

talk until after three months of constant pressure

from Ml-. Peters. The evidence is that he did not talk

till then. The burdeii is on appellant to show he would

have talked sooner.

The law does not re(|uire an unn^asonable standard

of diligence, even after suspicions are generated or a

clue discovered, but merely requires that diligence

which a reasonable man would exercise under the

circumstances. The law, furthei-moi-e, will not seize

upon some small circumstance to show that a person

has not discovered the fact that he has been cheated

soon enough, in older to deny relief to such a i)erson

who has been plainly shown to have been defrauded.

Thus Judge Olney, in Victor Oil Co. r. Drton, lcS4 Cal.

22(S, 241, said:

"Without some information which cai'ricnl a

dii'cct im|)lication (»r suggestion of i)ossible fraud,

the i)laintiff could not be |)iit upon in(|uiry. ^Phe

courts will not lightly seize u|)on s(»nic small

cii-cumstance to deny relief to a ])arty ])lainly

shown to have been ;iclu;illy (lefi"m(l('<l against

those who defi-au(le<l him on the ground, foi-sooth,

1li;it he did not discovei- the fact that he had been
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cheated as soon as he might have done. It is only

luhere the party defrauded should plainly have

discovered the fraud except for his own inexcusor

hie inattention that he will he charged tvith a

discovery in a(h'ance of actu(d Itiiowledf/r o)i his

part/'

In any event, neither the petitioning-, nor any othei',

creditors had any knowledge, information, chie or

suspicion of these contracts or the conceahnent of the

assets represented thereby until Mr. Peters took

Cerini into his contidence about March 30, 1933.

,(b) The authenticity of the modifying contracts is not definitely

established, but at best, these contracts merely diminished

the consideration, and thej' still constitute an asset to ap-

pellant which was effectively concealed, and knowledge

thereof was not developed until appellant's answer to the

petition was filed.

AppeUant contends that because the -$75,000.00 con-

sideration [)rovided for in the* contract of February

27, 1930, was cancelU'd and a new contingent consid-

eration substituted therefor, petitioners' cause of ac-

tion to adjudicate aj)i)ellant a bankrupt, falls.

We do not admit tlie \alidity oi- authenticity of tlu'se

modifying conti-acts and su))iiiit lliat "The Tidioly

Three" weic not incai)al)h' vww of manufacturing

these contracts ex post facto, to i)re\('nt tlu'ir trans-

actions from Ix'ing iii\-est igated hy liic Uanl^ruptcy

Court.

FurtheruHU-e, thei-e was no \ahiable consideratiim

for the allcg<'d modilications in the selling ))i-ices of

ai)i)ellant 's patents. Hays, DichI and Wise had no
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wanaiit to cU'piivi' the Wise Mamiraetuiing Company,

its stockhokk'i-s and creditors, of the benefits of the

earlier contract, just because, in their ^leed to secure

the last ounce of i)rotit from their fraud, the\' post-

poned closiuii' the (k'al witli Westiui^house Electric &
Manufacturiuu' Company until such time as they could

freeze out the other stockholders, and thereby failed

to close their deal uutil the beginning- of the recent

economic depressiou. It is true that the value of the

patents was reduced b}- geneial economic conditions

and that AVestinghouse Electric cV: Manufacturing Com-

pany insisted, the deal not having been promptly

closed, on a I'eduction in their teruis of i)ayment. This,

however, was a chance that Hays, Diehl and Wise took

when they delayed closing with Westinghouse in order

to have time to eliminate the other stockholders. It is

just another cvideuce of their bad faith, that, having

lost by their delay, they sought to ha\e appellant and

its stockholders and creditors absorl) the loss.

The foregoing, howcM'r, is laigely beside the point.

If the modifying contracts aic not authentic or if

they are invalid by reason of lack of consideration,

then the act of baukru[)tcy consists of having con-

cealed the contract of P\4iruary 27, 1930. If, on the

othei- hand, the modi lyiuu- contracts are \alid and

authentic, the act of bankruptcy consists of ccmcealing

tliciu and the assets they i'('i)i'esented.

it is not disputed that thei-e was, and still is, money

coiuinu' fr<im Wise I'atent and I)e\('l(>|)ment (\)mpany,

even under these modifyim;- contracts, nor that Wise

I'ntent and 1 )c\('I<ipmcnt ('ompany is still I'eceiving
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royalties from Westiiighoiise Electric & Manufactur-

ing Comininy. wherewith to pay its creditors after

advances by Westinghouse and Hays are paid (118,

119). As to the conceahiient of these assets, there can

be no question as to lack of knowledge on the part of

petitioning creditors piior to the four months period,

because, as we have already shown, knowledge of these

modifying contracts was not had until the answer

herein was filed.

The most that can be said, in criticism of the lower

court's findings and its order of adjudication, is that

appellees plead the consideration set forth in the con-

tract of February 27, 1930, and proved the conceal-

ment of the consideration of the two modifying con-

tracts. In other words, that ap))ellees have alleged the

whole and proven only the pa it. We submit that, if

that })art was an asset concealed, there is still a con-

ceahnent of assets clearly within the four months

period. The Bankruptcy Act merely re(]uires that an

asset be concealed. Jt does not spec-ily what the value

of that asset shall he, aud we submit thai, having

])leaded that the asset was worth .$75,000.00, thei-e is

no variance if api)ellees were able to pioxc onl}- a

lesser value than $75,000.00 by i-cason ol' Inter modi-

fying contracts, th(^ exislcncc of wliich wcih' not known

at the time the jx'tition was filed. I f apjx'Ilant's theoi'y

in this regai'd wvrv con-cct, all that wonid be neccssaiy

for a rraudulent dcblor to cxadc an adjudication in

bankruj)tcy would be t(» wi-ouurully dis|)ose ol* or re-

duce the valu<' <•!' the asset concealed, thus encoui-aging

furthei' I'l-aud on ci-editoi-s.
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IV.

CONCLUSION.

Ill coiichision we siibinit:

1. That the lower coint heard all ol' the testimony

oi' all of the witnesses at the trial and had the oppor-

tunity to observe the demeanor ol' these witnesses on

the stand, its lindings are therefore not subject to

review, and should be accepted by this court, unless

manifest error is shown.

2. That any one act of bankruptcy, if supported by

tile testimony, is sufficient to warrant the adjudication.

3. That the concealment, both of ihe bank account

and the assets re])resented by the various contracts,

have been definitely established.

4. That these concealments of assets continued to

within four months of the filinu,- of both the original

and amended petitions, and it has not been established

that petitioning- creditors \\ere charged with knowl-

edge of such concealment prior to the Tour months

])ei-iod.

5. That neithei- destruction, change, or decrease in

value of the concealed assets changed the status of the

concealments.

(). That each and e\'ei'y one of the concealments

proven were with the intent at least to hinder and

delay ci-editors, and that the e\idence wai-i-ants the

I'ui-ther conclusion that they wcic with the intent to

defraud creditors, although |)i-ool' of fraud was not

necessary to the adjudication.
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7. That to deny an adjudication in l)ankruiJtcy in

this case would be to aid, assist and comfort appellant

and "The Unholy Three" in peipetuatin^- theiv wrong-

doing and to enable the latter to profit at the expense

of the former's creditors, notwithstanding- the fact

that the lower court found that this entire case, and

the transactions of Hays, Diehl and Wise, arc tninfcd

tvith fraud a)id conceahnoit and warrant a full and

complete iiwestif/atioii tJ/rouf/li the })ror('ssff; of tJir

bankruptcy court.

Dated, San Francisco,

April 1, 1935.

ReSI.EIRE, VtVEEL t^' PiXCFnXEY,

Floyd Ij. Certxi,

ErcjEXE R. Elerdtxg,

Attorueys for AppelUcs.
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No. 7604
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Wise Manufacturi:n^g Company

(a corporation),

Appellant,

vs.

E. W. Olix, Ralph Sites and Berkeley

Patterx Works,

Appellees.

APPELLEES' PETITION FOR A REHEARING.

'To the Honorable Carfi.s D. Wilbur, Prcsidiiuj Judge,

and to the Associate Judges of the United States

Circuit Court of Appeals for the A^inth Circuit:

INTRODUCTION.

We since i-('ly ))clie\-c that a rclicarin.i;- in this case

is advisable and essential not only to correct an in-

jnstice done to ai)})ellees, not only to correct th(^ in-

jnstice done to nunierons other creditors of ai)i)ellant

in whose interest appellees sought the adjudication of

appellant as a bankrui)t, not only to correct an injus-

tice done to Jud.i^-e Si. Sure whose carerully con-

sidered decisi(>n has been i-eversed in a inosi uihisumI



inaniu'i-, but also for the benefit and in the interest

of* this Court.

In this latter connection we believe that this Court

is now on record as beini;- willint;' to treat a bank-

rui)tc\' or e(iuity appeal as a trial dc novo and has

abandoned the doctrine as to the finality of the find-

ings of the District Court on matters of conflicting

testimony.

We believe that it has gone further in this case and

has developed for the puri)oses of its decision on

appeal, facts, not only found otherwise by the District

Court on amply su])])orting evidence, but also has

found contrary to the District Court upon inde-

pendent findings of its own for which there is abso-

lutely no support in the record.

If this Court continues so to leav(^ itself upon

record, we believe that no litigant will led that his

cause has any more than begun when the lower Court

finds against him. Consequently the business of this

Coui't will be matei-ially increased hencet'oi-th.

We believe that this decision, if allowed to stand

of i-ecoi-d, will also materially increase the work and

business ol* this C'ourt, since by its present decision it

has indicated a willingness to abandon the salutary

rule set forth by Judge Wilbur in the case of McCarfy

r. Ritdflirl,-, 43 P. (2d) 97() which is succinctly stated

by Mr. Paul O'Brien as follows:

"Points not argued in the biiel' arc i)resumed

to ))e abandoned.'*

O'Brien's Mamidl of Federal A p})ellate Pro-

cedure, 1934 Supplcnicnl, page 101.
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The entire basis of the Court's decision as to the

conceahnent of the contracts arises for the first time

in the Court's opinion. Counsel for appellant did not

have the temerity to urge that these contracts were

not contracts of appellant, that Wise was nut the

alter ego of appellant, that these contracts did not con-

stitute an asset of appellant, or that these contracts

did not constitute an asset of appellant by virtue of

Section 1559 of the California Civil Code. Had
counsel done so, it would have been a simple matter

for us to answer such arguments. If the salutary

rule heretofore announced by this (^ourt is to be

abandoned the work of this (^ourt will be greatly

increased, since litigants, unsuccessful in the Dis-

trict Court, will be encouraged to appeal even with-

out available grounds, in the hope and expectation

that this Court will go outside the briefs to develo])

argmnents of its own upon which to base a reversal.

Such arguments may be sound due to the superior

legal knowledge of the members of this (\)urt, but, on

the other hand, they may be unsound for the reason

that they do not have the additional guarantee^ of

accuracy which comes from b<Mng subjected t(^ th(^

acid test of argument.

The treasury of appellant, as is ai)))areiit both from

the findings of the District Coui-f and I'rom the opin-

ion of this Court, had been looted by Hays, Dielil and

Wise, the latter acting foi- and as the corjioration,

with the resnlt that the mnneiM^us small creditors of

ai)i)ellant, who rnrnishcd ci-edil in icliancc npon llic

supposition ihal ai)|)ellant cithoi- had \alnal)lo

patents or if sold would recei\(> their e(|uivaleid, ha\(*



been dofrauded and are still unpaid. I^i)on learning

that apix'llant had transt'circd its patents for the

{•onsideration proxided in tlic inicinitous eontvact ot*

"The I'nholy Three", some of the creditors selected

three of their number to petition the District Court

to have appellant adjudicated banki-upt.

In no other way was it practical for the creditoTS

to obtain their just dues than to have a trustee in

bankruptcy appointed who could act for all and at

the connnon expense.*

Two concealments of assets were alleged as grounds

lor adjudication in the amended petition: (1) The

conceahnent of a contract made in behalf of appellant

by Hays, Diehl and Wise under which appellant's

valuable patents were transferred, which contract was

ratified by the corporation,! and (2) The conceal-

ment of certain moneys arising from the sale of tools

and e(iuipnient of appellant. Both concealments were

alleged to have been made with intent to hinder, delay

and defraud creditors, and to have extended into the

four months ])eriod ])rior to l)ankrni)tcy.

A hearing upon this petition was had in the District

Court which adjudicated a])pellant bankrupt upon

*.Jut\^r^> Wilbur's i)|iininii int imatcs tliiit jippcllccs ' nMlicss as creditors

anil that of the stockholders ol' appellant is in the nature of a cause of
action for tlic transfer of appidlant's patents without consideration. Tl is

possible, therefore, that this Court nuiy feel that its reversal of .Tud>x<'

St. Sure's decision is not the complete deprivation of redress to defrauded
creditors, wliidi a.s a practical matter it is. The judicial conscience, if an
injustict! has been done, cannot be thus reliexcd from the responsibility

for its present d<'cision. l-ixaltcil though this Court may be, it must
nevertheless, like ordinary mortals, take int )nsi(leration matters of

I)ractical necessity, and face the balii, unvarnisheij fact that if its |iresent

de<'ision stands the creditois of this liankrujtt corporation \\\U be unable
to collect their idaims not wit hstandinji the fact that appellant has assets

whicdi could he reacdied through the iriedimii of a trustee in bankruptcy.

tretitioners did not know of the sM|ipleni.ental contracts until llu' (rial.



findings of which the following are the ones most per-

tinent to the present petition: (1) That the pro-ceeds

of the sale of appellant's tools and equipment were

concealed in a bank deposit in the name of a'ii em-

I^loyee; (2) That the right tiowing to appellant from

the Hays, Diehl and AYise contracts were assets of

appellant; (3) That these conceahnents were with

the intent to hinder, delay and defraud creditors ; and

(4) That these concealments continued from the time

of their commission to within four months of the

filing of the original and amended petitions.

Upon appeal from Judge St. Sure's decision, this

Court, contrary to the rule as to the finality of the

trial Court's findings where based on conflicting testi-

mony, has entirely disregarded findings (2) and (4)

set forth above and has reversed the adjudication

upon the following new and independent findings, all

of which are either contrary to the weight of the

evidence or entirely without support in the evidence:

(1) That Wise was not the alter ego of the corpora-

tion, that appellant had no part in the contracts which

disposed of its patents, and, impliedly, that the mak-

ing of the contracts by Wise was not the act of the

corporation, and that they were never ado])ted, rati

fied or acted ui)oii by the corporation; (2) That th(^

conti'acts were not nn asset of the coi'poration ; {'.])

That the contracts were concealed from and not by

the cor])oration ; and (4) That the hidden proceeds

from th(> sale of ai)pellant's tools and ('(juipment had

all been i)aid out to creditors j)rior to the foui' months

period.



A veheaiini;- is now sought tor the reasons: That

this Court has transcended its true functions by treat-

ing an eiiuity ai)i)eal as a trial <Jc iioro; that its de-

cision Ms based upon newly found facts for which

there is either no suj)i)ort in the record or which are

directly contrary to the weight of testimony; that it

has found that the contracts were not the contracts

nor an asset of appellant and were not concealed by

appellant upon the erroneous assumption that the acts

of Wis(^ who dominated and controlled the corpora-

tion, were not acts of the corporation, and upon the

further erroneous assumption that the corporation

had never adopted or ratified thcMu : that it was er-

roneously decided even upon its own erroneous find-

ings that the concealment of a contract for the bene-

fit of a third party is not the concealment of an asset

of the third party; that it has erroneously assumed,

contrary to the findings of the District Court and

without any support in the record, that the proceeds

of the sale of appellant's tools were all ])aid out to

ci'editoi-s; and that it has erroneously decided even

iil)on its own erroneous findings that concealment of

an asset of the bankrupt is cured as an act of bank-

ruptcy l)y th(> disappearance of the asset.
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OF THIS COURT'S NUMEROUS ERRORS OF FACT AND LAW
WITH REGARD TO THE CONTRACTS.

1. That the contracts of "The Unholy Three" were adopted,

approved and ratified by appellant not only appears from

the evidence, but also was found by the District Court, and

is apparent on the face of this Court's own opinion. Hence

even under this Court's theory of the law the contracts were

assets of appellant, concealment of which constituted acts

of bankruptcy.

The opinion of this Court states that the contract

of February 27, 1930, and the two supplementary con-

tracts of May 8, 1930, and September 1, 1930, were

contracts between AVise, Diehl and Hays to which

appellant was not a party and that it is a confusion of

legal terms to say that appellant owned these con-

tracts. The opinion further states that until ai)])ellan1

exercised its option to receive the benefits, if auy.

flowing from the contracts, its rights aud the rights

of its creditors and stockholdeis arose by reason of

the transfer of its patents without considei-ation. The

Court furthermore cites Section 1559 of the Cali-

fornia Civdl Code to the effect that a contract inadc

expressly for th(^ b(>n('fit of a third ])erson may be

enforced l)y liiin at any time Ix'l'orc the parties thci-clo

rescind it, and assuming that there was no ai)pr()\al

or election to a(loi)t the conti-aet by apix'llant, con-

cludes that the corpdration had no asset in the eonti-act

which could be concealed.

We submit that it does not logically follow I'l-oni the

provisions of Section ir)r)9 of* the Civil Code that

a])i)ellant's only right nndei- a contract Tor its benefit

was to enforce it j)i-ioi' to rescission and to elect to
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receive its bt'iu'fits. Assuiniiiu-, however, that this wore

the case, the coiu-hision reached l)y the Court is, iiever-

thek^ss, erroneous, since essential })reinises of its argu-

ment are lacking', namely, tliat the corpoi'ation has

not elected noi- exercised its option to receive the

benefits of the contract and that tlie coi-i)o]'ation had

not by ratification made the contracts its own.

IF we assume the correctness oi* the announced rule

of law, then the finding of Jud.u'e St. Sure that the

contracts were assets of the corporation must, under

the rule that findings will be construed to su])port the

decision, be read in the light of that law. If, there-

fore, it was necessary that the contracts be approved,

adopted or ratified by ihv corporation, then the finding

tliat they constituted an asset inii)lies the finding that

the contracts were so adopted, a[)])roved and ratified

by the corporation.

The evid(^nce to sup])ort such a finding is clear and

convincing. The original contract was made on F(^bru-

ary 27, 1930, and the two supi)lementary contracts on

May 8, 1930 and Se})tember 1, 1930. On December 26,

1930, the stockholders of api)ellant executed a docu-

ment entitled "Stockholders' Ap])i()\al of Assignment

of Patents and l^itent A])i)lications" by which the

transfer, conveyance and assignmeiil of all the ))alen1s

theretoroi-e made by Wise Mamiraclurinu- ('om))any

and/oi" the officers of the coipoi-alion was i-atified,

coiifirined and appi-oNcd, said ral ificat ion. confii-ma-

lioii and conseni being described as " ii'i'e\()cable and

in no way dependenl upon any condition or conditions

whatsoever". The docnment furthei- stated that it



vested complete and unconditional title in Wise Patent

and Development Company of all the patents to the

extent of any ownei-ship of any le,i;al or equitable

interest which the stockholders of Wise Manufactur-

ing Company or any of them uiight have therein. This

docmnent was signed as described on the face of the

docmnent by all of the stockholders of Wise Manu-

facturing Couipan}', nainely, by Standard Die & Tool

Company Inc., by Roy T. Wise, President, and Pansy

Wise. (46, 47.) The only other stockholder was Roy

T. Wise himself who had made the c<nitract and who

had executed a transfer of ])atents dated May 8, 1930.

(169.) Standard Die & Tool Company who owned the

legal title had made an assignment on May 5, 1930 of

certain of these ])atents. (169.) Under date of May 5,

1930 appear resolutions of Standard Die cV: Tool Com-

pany, directing that company to sell, assign and trans-

fer the patents to Wise Patent and Dev('lo])ment

Company.

Most sui'i)rising of all, in the light oT the actual

decision of this (\)urt, is the statement api)earing on

the face of its o])inion that Standard Die lV: Tool Com-

pany, in which was the legal title, had authorized ihr

transfer of the patents, and that a))pellant, in which

was the ('(piitable o\\n('i'slii|), had ai)|)i-o\i'd the

transfer.

Is it to be assumed that a])pellant elected to ai)pro\-e

the transfer ol* its |)atents to Hays, Wise cV: Diehl, but

waived all considei-ation i)assinu- to it theicl'ore /

How, in \ie\\ of the abox'e findings of two CouiMs.

and the clear and uncont ladicted e\ idence <d' appioNal,
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ad()i)tioii and rntificalion hy appi^llant, can it be said

that appellant liad no asset in these contracts or that

the\- were contracts of Hays, AVise lV: Diehl and not

of or a(U)pted by appellant.

2. This court's erroneous theory of the law that a third per-

son for whose benefit a contract has been made has no

asset therein but only a right to elect to receive the bene-

fits of the contract and to enforce it until rescinded.

The only authority cited by this (Vmrt in support of

its conchision that appellant had no asset in the con-

tract until it elected to receive the benefits thereunder

is Section 1559 of the California Ci\il (V)de. It does

not logically follow, however, I'l-om the statutory pro-

vision, that the conti'acts did not constitute an asset

of appellant prior to adoi)tion. The mere statement

that th(^ third party may enforce the contract luitil

it is rescinded does not necessarily mean that that is

the third party's only right. The statute in question

is a mere statement of one oC the rights of the third

party.

rndoubtedly ap])ellant had a numbei- of causes of

action arising out of these transactions which appel-

lant might at all times Ikuc enforced and which its

trustee in banki-u|)tcy might now enforce, it will not

be sei'iously contested that a i-ight of action is not an

asset noi- (-nn it be contested that appellant through its

officers deliberately and etfectix'ely concealed fi-om its

creditoi's the exislence of such causes of action. It

may be tliat the primary purpose of Wise, as |)i'esi-

deiit and a diicctor of appellant, was to aihance the

selfish interest of Wise, the indixidual. There was a
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secondary purpose, however, and that was to hinder,

delay and defraud ai^pelhint's creditors. This was a

corporate purpose.

3. The contracts even if unadopted by appellant and now
subject to rescission by the nominal parties thereto, have

in fact never been rescinded, and even under this Court's

interpretation of the law, still constitute an asset enforce-

able by appellant or its trustee in bankruptcy.

Even though we grant evc>ry premise assumed by

this Court relative to these contracts, the fact still

remains that up to the present time the nominal

makers of those contracts h;n-e never rescinded them.

Appellant, therefoi-e. has the right at the ])resent time

to adopt or reaclopt these contracts and to sue thei'eon

for the benefit moving to a])]iellant thereunder. i\n\-

cealment of this present and existing right constitutes

the concealment of an asset of api)ellant and in and

of itself constitutes grounds for adjudication.

4. This Court erred in holding- that Wise was not the alter ego

of appellant, in concluding- therefrom that his knowledge

and acts were not the knowledge and acts of appellant,

that his contracts were not contracts nor an asset of appel-

lant and that the concealment of the contracts were con-

cealments from and not by appellant.

Not the least iiii|)oi'tn]it of the eri'ors which we sub-

mit this (^^urt has coiuiiiitted in its |u-esent decision is

contained in the following statement in the (Opinion:

"Tlie trial court found that Wise ac(|uii-e(l all

the outstanding stock (»!' appellant about May,
19.')(), and vvvv since the (•ori)oration lias ])een liis

altei' ego. 'i'his finding must l)e i-ead in tlie lighl

of the fact that the Standai-d Die and TmA (\m\-

pany owned -KITO shares of tlie stock of llic Wise
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Maiiuracturiiii;- (\)ni[)any and that thi.' outstand-

ing^ stock referred to in the tindinin' is the 271

shares which w crc owned by others. The Standard

J>ie and Tool Company still has outstanding' some

of its preferred stock. CV)nse(iuently, it cannot be

said that either corporation was the alter ego of

Wise or that the contracts of Wise were the con-

tracts of these corporation."

On th(^ streng'th of the above statement this C^ourt

has divorced each and evvvy act of Wise whether

individually or in the name of tlie corporation as an

act of the corporation and has likewise eliminated all

knowledge of Wise as knowledge of the corporation.

The imi)ortance of this rejection of the lowei* Court's

findings cannot be too greatly em])hasized, since with-

out it the elaborate sophistry by which this Court

comes to the conclusion that appellant had no part in

the contracts, that it never adopted the contracts nor

elected to receive their benefits, that it had no knowl-

edge of the contracts, and that it never concealed

them, but on the contrary the contracts were (M")ncealed

fi-om it. must assui-edly fall of its own weight.

The surprising thing is that in another part of its

opinion this (\)urt has set forth facts cleaily showing

that Wise was the (iUrr cf/o not only of apix'lhnit but

of both cor|)orations. On i)aL:,(' iii of llie opinion ap-

jH'ars the followinu- statement:

"Wise owned much more lliaii a majoi'ity of

the stock of the Standaid Die and Tool (V:>mpany

which owmnl nearly all of the stock of the Wise
Manuractui'ing (^)mpan\. \\y reason of this stock
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ownership Wise dominated both corporations. He
was president of both, and controlled the 13oaid

of Directors."

In the light of the decisions which will hereafter be

cited to the effect that it is control and domination of

the corporation and lack of, or absence of the exercise

of the power of restraint, and not necessarily com-

plete stock ownership, which determines whether or

not a person is the alter ego of a corporation, we sub-

mit that this Court has clearly contradicted itself, in

that in one place in its opinion it recites facts show-

ing that Wise was the aUer ego of appellant and in

another place in the opinion states that it cannot be

said that the corporation was the alter ego of Wise.

Moreover the finding of .ludge St. Sure on this

subject was dear and succinct and is supported by

clear and convincing testimony. Judge St. Sure found

that in May, 1930, Wise acquired all of the outstand-

ing common stock of appellant and is and ever since

said time has been to all intents and i)urposes the

Wise Manufacturing Company. (;>7.) The testimony

clearly shows that the entire outstanding stock of ap-

pellant was 4941 shares of common slock. {^V.).) Ol'

this stock 4()7() shares stood in the name of Standard

Die and Tool Works. (53.) The remaining 271 shares

were ac(|uii'(Ml and paid for through the escrow. ( 125.)

Standard Die and Tool Works* stock consisted of (>94

shares of common stock and 2i!;') shares of jji-erericd

stock, or the common stock Wise owned ()()() shares

and his wife Pansy Wise owned .')4 shai'es. (52,

171.) Wise tliererore owned or coiil rolled 100',
' ol'
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Xhv c-oininoii stock of Standard Die and 'I'ool Co. The

only stock in cither corporation owned oi- controlled

by othei-s than AVise was 258 of the 2{\l] shares of i)re-

I'erred st(>ck of Standard Die and Tool (/onipany.

Tnder any interpretation this was conii)lete control

and domination of apjx'llant cor[)oration and lack of

the power of restraint in any one else so Car as stock

holding' was concerned.

Th(> record shows, however, in so many words, that

Wise controlled and boasted he could control and

could cause any i)ur])ose agreed u])on in the contract

of February 27, 1930, to be executed by Wise Manu-

facturing Com])any and the Standard I)i(^ & Tool

Company Inc. (54.)

To assert that under circumstances siu-h as are

above described and found, that th(> acts and knowl-

edge of the stockholder is not the act and knowledge

of the corporation is contrary to ('(juity and justice

and to the overwhelming weight of judicial opinion.

The legal fiction of the corporate entity is after all

only a fiction and where that fiction, as here, can

serve no pur])ose but to accomplish injustice and to

screen the cor])oration from the just consecjuences of

its wrongs, the legal fiction will never be permitted

to i)i-evail against rend substance.

The leadinu' case in this connection is that of Staff

r. SI (1 11(1(11(1 Oil ('oiiijxniif, 49 Ohio State, 1.37, 13 N. E.

279, IT) L. \l. A. 145, 34 Am. St. Rep. 541. In that

case a ui-oup oC stockholders, compi'ising |)ractically

nil of llic (»u1s1andinu- stock holdings of the corpora-

tion, entcicd into a certain illegal and m(»noi)olistic
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trust agreement in their individual cajjaeitiey in oi'der

to conceal the real nature of their action. The pro])-

erty and business of the corporation ^vere affected in

the same nianner as if theii* action had been done in

the name of the corporation and by formal resolution

of the board of directors. Just as is suggested by the

Court here, although appellant did not have th(^ te-

merity to urge it, the corporation argued that the legal

entity as such was not affected by acts or agreements

of the stockholders. The Court disregarded this ar-

gument and held in substance that the acts of the

stockholdei-s were in legal effect the acts of the cor-

poration. In so deciding. Judge Minshall said

:

u* * * ^11 fi(^.f|Qi|g of ]j^^v have been introduced

for the purpose of convenience, and to subserve^

the ends of justice. It is in this sense that the

maxim, in ficfioiie juris suhsistit nequitas, is used,

and the doctrine of fictions applied. But when

they are urged to an intent and purpose not

within the reason and policy of the fiction they

have always been disregarded by the courts. * * *

'It is a certain rule that a fiction of law shall

never be contradicted so as to defeat the end for

which it was invented, but for every other pur-

])ose it may be contradicted.' * * * 'Th(\\- wimc

invented for the advancement of justice, and will

be a])])lied for no other purpose'.''

To hold that the acts of AVisc, the President ;uu]

a director of apj)ellant and of the corporation wliich

owned all of its stock, except that portion wliich was

owned by "Wise and his wife, and who had complete

control and domination of ai)i)ellant and boasted of

this fact, there being no i)ower of restraint in any
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oiu' rlsr, were not tin- acts of tlu' coi'ijui-ation in order

to i)ennit the (•oii)orati()n to coiicenl assets from its

creditors, would be suhersive of the ends of .iiistice.

A
'iliis was clearly brought out by the United States

Circuit Court for the Eighth Circuit in Baddcrs

(lothiiif/ Co. r. BtiniJudii-Muiif/cr-Roof 1). (i. Co., 228

Fed. 470. In that case, a petition in banki-u})tcy had

been tiled atiainst the corporation, char^ini;- prefer-

ential payments to creditors when insolvent and con-

cealment of the corporation's property, with intent

to hinder, delay and defraud creditors. The adjudica-

tion was .^ranted and sustained in the Circuit Court

in spite of the contention made that the acts claimed

to be acts of bankruptcy were those of* one George

8. 13adders for his own personal benefit and should

therefore not be attributed to the corporation.

The facts werc^ identical with those in the instant

case, as is brought out by the TollowinLi,- language of

Circuit Judge Hook:

"IJadders was th(^ jircsidcnt of (nid (lomiiiafcd

Ihc coin pdiij/. Iff c.rcrciscd kii rcsl rained control

ore I Us (ijfdirs. //' (lie poire r of reslr<n'nt irds

( Iscirliere, if does not (ippenr to liore been (.rer-

cised. Neitli( r flic dirtctors nor otln r stoe/,-

l/olfters, if tJiere irere (Uiji iritli snhstnntidl Jiold-

inijs, interfered, lie was pi'actically the cor|)ora-

tion in Ihc conduct of* its business. The e\i(lence

shows a plan and purjxtsc to (h'l'i'aud its ci'cditors

whicli wci'c in couise of accomplishment when
ari'csted by the banl^niptcy i>i'ocee(linus. Its stock

of goods was being sold, in soinc instances at a

sacrifice, and the |)i-oce('(ls taken by lla(ld<'rs and

used ill such ways as to put lliciii Ix'yoiid the
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reach of corpoi-atc ci-cditors. //' ''/ ror/xn-dtion

engafjcs in a })htn to li'nuJ<r and (Iffrand its cred-

itors by concealinf) or transferriufi its projwrtu,

the proof is pri)iiaril(/ found in the conduct of its

officers in (lutltoritij, and where part of the plan

is their individual enricJinreiit at the e.rpen.se of

tJie creditors^ ilie disti)iction }>etiree)} ofjicial and
personal acts should not l>e drawn too niceli/. The
ultmiate disposition of the (•or])OTat(' ])Top('rty

or its proceeds, however made. iiia>' be the \-ery

effective act which was intended to hinder or de-

fraud the creditors. Having ventured upcn th(^

wrongful course, it may even act through a,i;(»nts

who have no official relation to it. W(^ are not

now speaking- of contracts ultra vires. Nor does

it follow that every wrongful act of an offic(>r

is the act of his corporation. It may be unauthor-

ized or be a trespass upon the corporate rights.

But if the officer acts within the authoritv witli

which he has been clothed and oth(a-s are injured,

the same consequences follow as in the case of a

natural i)erson. // is worth// of note in tin's case

that lite Ixtnhrupi joined Bitdders indiridualli/

in resist inf/ preliniinari/ efforts in tJie Ixnihru ptci/

court lo iincorer the transactions and disclose cor-

porate assets/' (Italics ours.)

If we should use the name "I\oy T. Wise** instead

of "George S. I>ad(leis" in the Foregoing (juotation, it

would be difficult lor one conversant with the facts

of the instant case to disco\er that Jmlge Hook's oi)in-

ion was not wi-itten hei-ein.

In the linal analysis, llie only gi-ound npon which

this Court has held Wise not to be the alf(r cf/o of

appellant is that some 258 shares of the prelei-red
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stock of Standard Dir c^ 'fool C\)nii)aiiy, wciv owned

by persons other than AVise. (\)nii)lete ownershi]) and

control of nil the stock, however, is not essential to a

determination that a certain person is the alter ego

of the corporation. Such deterininatiitn depends of

course to a lari;e measure upon the matter of the

stockholdings, in that the stock ownership normally

indicates control, but complete ownershi]) is not an

essential feature. The essential elements are control

and domination of the corporation, and absence of

the power of restraint.

in the B(i(lclci\s ClotJiiiuj (\}iiij)(iiiij case, su[)ra, it

appears that there were other stockholders besides

George S. Badders, which is sufficient indication that

it is not essential in the Eighth Circuit that all the

stock nmst be in the one man to hold him the alter eijo

of the corporation.

In McConmck Saeltzer v. Grizzly ete. Co., 74 Cal.

App. 278, 285, the Court says:

"In order to cast aside this legal fiction 'the law

is not scrupulously particulai- in discriminating

betw(H'n the contracts of one irlio /irarticallf/ (xdis

(ill ttic stock' of (I coiporittioii diid controls lis

(I (fairs, as to whether he has executed a contract

relating to the (•ori)orate business in his individual

or cor|)orate capacity'. (Swaiz w iJui-r, 41] (^al.

Api*. 445 (185 Pac. 411).)" (Italics ours.)

Nor does the fact that Wise's control came through

the stockholdings of Standai-d Die and Tool (\)m])any,

which he in tui-n controlled, aff'ect the situation.

United States r. Mitwaukee Tfefriqeration

Traiisll Con, pail 11, 142 Ted. 247 at 253 to 256.
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If this Court recognizes, in view of the alcove iin-

eontroverted facts and the law cited, that it has evred

in not holding" Wise the altey ctjo of a])pellant, it will,

we submit, recognize that it has likewise erred in

concluding that the contracts were not contracts of

appellant, that they were not an asset of ap]x41ant

and that they wei-e not concealed by appellant.

Before passing to our next to])ic, we would like

to call the 'Court's attention to the fact that even

eluninating the aJtcr cf/o doctrine fi'oni consideration,

the record discloses that the corporation acting in its

official capacity was an actual party to and not merely

a third party beneficiary of the contracts. IJy resolu-

tion of April 11, 1930, it appears that AVise had asked

authority to negotiate a loan in the corporation's name

pending the sale of the corporate assets to Diehl and

Hays et al. (105.) Such a resolution was i)assed

authorizing the president and secretary to execute the

required document in the cor])orate name and imder

the corporate seal. (105.) We submit that this in

and of itself clearly shows knowledge of the c(n*])ora-

tion of the proposed sale and that the cor])oration was

authorizing Wise to deal concerning the ti-anslVr of

its patents. In appellant's niiiuites ol' Januai'v 27,

1930, a])])eai's the statement that Wise had discussed

with the directors his conference with Mr. Jlaxs and

discussed the probability of an outi-ight sale. (lOI).)

Can it be said in tlie li^lit <d' these minutes that the

cor])oration was not a |)aity to the deal eventually

made by Wise, just because in making the sale he

incidentally tried to make a peisonnl profit !
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AVi' rurther sul)init that the huii;uai;o uT the contract

of February 27, 1930, is such that it imrports to bind

the a})i)cUant corporation and further that it was not

necessary to constitute this contract the contract of

the corporation that it be adopted by the corporation.

in order to make the contract the contract of ap-

peUant and to give to it the benefits thei-einider, it is

erroneous to treat it simply as a third party bene-

ficiary which would ha\e to elect to receive such

benefits befoi'e they became an asset. On the contvaiy,

once this contract was executed appellant had the right

to reject the same rather than the right to elect to

accept it.

The C/Ourt's present opinion is tantamount to a hold-

ing that because Wise, Hays and Diehl attempted to

deprive the creditors and other stockholders of a large

portion of the consideration for their ])atents that

therefore appellant is to be deprived even of the pit-

tance which the freebooters Hays and Diehl and the

A^olator-of-his-trust Wise wei-e willing to accord it.

In ni-ging in the foregoing discussion that the con-

tracts were to the extent indicated and for the present

pur])ose contracts ol' the coi-poration, we do not wish

the Court to lose sight of the further and controlling

argtiment that the actual transfer of the patents by

ai)pellan1 was sufficient to constitute an adctption by

it of the contract, nor do we wish to be oi* recoi'd as

adniitlinu' that the trustee in banki-nptcy may, i I' he

so (lesii-es, elect to set aside the contracts as bcMUg

obtained b\- fraud.
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II.

OF THIS COURT'S ERRORS OF FACT AND LAV/ WITH REGARD
TO THE HIDDEN DEPOSIT OF PROCEEDS OF SALE OF
TOOLS AND EQUIPMENT OF APPELLANT.

1. The Circuit Court's unusual procedure in determining- a

bankruptcy appeal by trying- the facts de novo heis already

been demonstrated. Its finding- that the proceeds of the

sale of appellant's tools and equipment were all paid out

in preference to creditors is an extraordinary illustration

of this procedure . Werein of its misinterpretation of the

stipulation.

It is admitted, and both Courts find, that approxi-

mately $600.00 of appellant's money was deposited in

the personal bank account of Huldur Jacobsen, ap-

pellant's stenographer, in order to avoid attachment

by creditors (i. e., to hinder and delay if not to de-

fraud creditors).

It is well established that an existing state or con-

dition will be presumed to remain the same until

proof is brought to establish the contrary, or that the

object or purpose of the state or condition once in

existence is completed.

Sheldon r. acsellschaft, 28 Fed. (2d) 449.

We submit that there is no evidence in the record

to show that any j)ortion of this money was i)aid as

preference to creditors of a]3pellant or that the [)ur-

pose of the concealiiiciil has been acc()nii)lisluHl.

Appellant attempted at the ti-ial to establish the

lacking ])ro<)f by stiy)ulation, but an examination oi"

the record with i-eference to the attem])ted stipulation

shows Ihal nothing was agiced to beyond the fact that

$184.85 went to [)ay attorneys' I'ees (bnl it is not
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shown that thov were attorneys' fees owini;- by ap-

l)enant), and $345.55 was withdrawn by Hiildur

Jaeobsen from the bank account (l)ut it is not shown

that this $3-45.55 was ap])lied by her to the payment of

salary or that appellant was indebted to Huldur

rJacobsen for salary). The balance of the fund, con-

sistini;- of some $81. ()0, was not even attempted to be

explained.*

The District Court, which heard the stii)ulations in

the course of their making, had no difficulty in con-

st ruiiiL;- them correctly, as above set forth. The Dis-

trict Court was also able to estimate the importance

of appellant's failure to put Wise or Miss Jaeobsen on

the stand to supply the obvious defects in appellant's

proof. It, therefore, had no difficulty in making the

finding that the sum of $612.00 was an asset of re-

spondent and was concealed by respondent and that

the concealment continued from the time of its

original commission up to within four months of the

l^ankruptcy.

If this Court's decision on the law is correct, then

this finding nuist be read in the light of additional

implied findings that the attorneys' fees i)aid were

not attorneys' fees owing by appellant, that Huldur

Jaeobsen was not a ci*editor and the sums now in her

|)()Ssession were not ai)plied to the i)aynient of her

salary, that the balance of the fund is entirely un-

explained and is still in Huldur Jacobsen's ])ossession,

and that the entiic fund can l)e recovered from the

•This (,'ourt will not di-ny that tin; iiiiiount of the loiuculiiioiit iloos not

iirTcct the net a.s an act of bankruptcy. Kvcn $1.00 concealed would be
.snilicicnt for tlic adjudication.
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persons holding it, or who received it, b}' the trustee in

bankruptcy.

This Court, however, in an obviously inferior po-

sition to the judi;-e who tried the case, in that it had

no background ui)on which to guide its reasoning,

has jumped to the conchision that all of the fund was

paid to creditors as ])referential payments, although

comisel for petitioners carefully refrained from ad-

mitting that auy part thereof was so applied.

An examination of the record in this regard may
be enlightening: As petitionei's began to develoj) their

proof as to this fund, Mr. Clark, counsel for respond-

ent, interrupted with a suggestion that a stipulation

as to the facts be made. (75.) He then stated that

he had a letter from Miss Jacobsen, showing her

withdrawals of the tinal balance of the fund in 1931,

and that she had charged that balance against a claim

for unpaid salaiy, etc. (75, 76.) Mr. Clark's narra-

tion of the facts was nothing more than an offer to

stipulate, which was refused by Mr. Kesleui-e, who

stated: "I do not thiid^ I can go as far as that willi

the stii)ulation.'' (76.)

Mr. Resleure then off'ercd to state how far he was

willing to stipulate but was intermitted by Mr. Clark,

w'ho stated he had a Icttei- from Mr. Sorrick, manager

of the Berkeley lirandi of the Himk of America.

Thereui)on Mr. Resleure asked to be shown that li't-

ter, but it was not ])ro(luce(l. Instead, Mr. Clark said,

''I will sh(>w yon the lettci- fi'(Mn the lady." Mr. Res-

leure stated he was not interested in the ladx "s letter,
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that she slioukl hv in Court for ci-oss-cxaniiiiatioii.

(7C).)

Mr. Claik next slati'd ex L:,vatia that when she got

down to $4o().{)0 she took the bahuice and said that he

had Miss Jacobsen's and Mr. Soriiek's letter. Neither

h'tter went into evidence and there was no stipulation

consenting to Mr. Clark's statement. (7().)

Thereupon, the I'ol lowing was agreed to by both

counsel

:

An account was opened in the name of Huldui"

Jacobsen on June 25, 1931. Deposits totaled

$612.00. The account was closed November 23,

1931, by the withdrawal of the then balance of

$430.00. The funds deposited in the name of

HulduT Jacobsen represented monies of appellant

and were derived from the sale of tools belonging

to it. The object of putting the fund in this ac-

count was to prevent creditors of appellant from

ascertaining its existence and to avoid it being

attached by creditors. (7(), 77.)

Mr. Clark then asked that it be stipulated that the

account was closed in the manner indicated by Miss

Jacobsen's letter. Mr. Resleure stated he would not

go that far and that he would like to have Miss Jacob

-

sen to cross-examine he]' as to what hap))ened to these

funds. (78.)

Then follows a furth(>r attem])t by Mr. Clark to get

the stii)ulation as to what was done with the funds,

bnt no consent thereto was given by Mi*. ll(»sleure ex-

cept that he corrected the original sti])ulation as to

the balance being $530.00, and not $430.00. (78, 79.)
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It was then stipulated that the i|^5:30.()() was with-

drawn by Huldur Jacobsen but it was not agreed for

what purpose or how it was applied.

Again Mi-. Clark atteiii})ted to secuve a stipulation

that the money was a})i)lied to the ])ayiiient of salary,

but Mr. Resleure stated:

''We won't sti]nilate that the $184.85 went to

pay attorneys' fees and we won't sti])uUite that

the i^;]45.55 went to pay prior salaries." (80.)

It was, however, stipulated that Huldur Jacobsen

took the money and Clark, Nichols & Eltse have not

been able to collect it,* and that $184.85 was received

by Clark, Nichols & Eltse on account of attorneys'

fees but it was not agreed that the attorneys' fees

mentioned were owing by appellant.

As to the $184.85 recei^•ed by (Mark, Nichols c^'

Eltse as attorneys' fees, there is no showing that thes(^

attorneys theretofore performed legal services for ap-

pellant. They had, however, performed services foi-

Wise, individuall\', in conuection with the attempt to

freeze out the stockholders through the escrow. In

view of the Disti'ict Court's finding that the entii-e

amount is an asset, it may well be that the District

Court assumed that Clai'k, Nichols & Eltse received

appellant's money to pay Wise's i)ersonal bill. Tf so,

the $184.85 is still recoverable fi-om Clai'k, Nichols iV;

Eltse.

The $:>45.55 went t(> Miss .Jacobsen, but inasmndi

as there is no showing that she was a credit(n* or that

*This stalcim-iit thai I Ik- aAloi ik-n s liail tiiitl to <icl lnuk the money imii-
catcs thai .Miss Jacobsen was ndt enlitled tliereto.
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she was entitled to or did apply the money to the pay-

ment of salaiy, this portion of the fund is still re-

coverable from Miss Jacobsen by the trustee in bank-

ruptc\', in st) far as the present record is concerned.

As to the remainint;- $81.60, there is no showing

what was done with it. The fund was depleted by

that amount, but there is no showing what was done

with it. We may therefore assmiie that as to the

$81.60 it is still in Miss Jacobsen 's possession, or that

she used it for purposes of her own and that it is still

recoverable. As previously stated, it needs only $1.00

to be concealed to constitute an act of bankruptcy.

With all due deference to this Court, we are frank

to say that in a case of this kind, where the lower

Court has described the entire case and the transac-

tions referred to as "tainted with fraud and conceal-

ment, warranting a full and complete investigation

thiough the process of the bankruptcy Cknirt," and,

where, as a practical matter, innocent creditors have

no other means of redress than through the processes

of the bankru})tcy Court, we are amazed to tind such

a strange construction of this stipulation exerted in

order to deny an adjudication which, if granted, will

j)r()te('t innocent creditors and which, if denied, will

])rotect a guilty and f'l-auduleut bankrupt and preserve

to the looters of the treasury of that l)aukru])t their

ill-gotten i)rofits.
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•2. The Court's error in holding that concealment terminates

upon disposition of the fund concealed.

Even assuming that the fund had disappoaved and

could not now be recovered, this Court's decision would

still be erroneous.

There is absolutely no authority to support the

Court's ruling that a conceahnent ends as an act of

bankruptcy with the paying out of the fund. This

Court cites no authority for this proposition of law.

Appellant was uiiable to cite any authority in support

of the same contention, except two cases which were

clearly not in point. Appellees, however, cite cases to

the effect that an act of concealment is complete when

performed and that it is not necessary to a fraudulent

concealment that the money should be retained for

any definite or indefinite time.

Kaliu. r. I'uitcd States, 2 Fed. (2d) 58, 59;

United States v. I\in'eherhocJ,cr, ()() Fed. (2d)

388, 390.

These cases cited ])y a])pellees were l)auki'ui)tcy

cases but wei-e of a criminal nature. Hiey coustilnte,

how'ever, persuasive autlioiity.

We know oC but one case in the law where \)Vni)\' of

the eorjuis dcHrli is necessary to establish guilt. That

exception to the general rule is in the case of nuirder.

In all offenses, such as larceny, buiglary, embezzle-

ment, obtaining inone\' under false i)r('tenses, which

minor misdeeds ai-e more ncai-j}' akin to ihe ads of

api)ellant and "Tlie Fnholx Tlncc" in this case, the

act is sufficient. It is not ordinaiily necessary t(> i)ro-
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diu-c the ruiid or to show that it still constitutes an

asset that can be recoveved.

AVe submit that if this new rule announced by this

Court should be allowed to stand the Ninth Circuit

and the enormous territor\' over which its judicial

determinations constitute the hiw will become the

Mecca and haven of that not least of the parasites on

modern business—the crooked and corru])t bankrupt.

If this new rule of law is to stand, then Moses and

brother (of General Average fame) may hereafter

open up in any city or town in the Ninth Circuit, con-

tract debts for merchandise, sell his stock and conceal

all proceeds (possibh' in the name of his mythical

brother), and to his innocent creditors, who may seek

to have his operations investigated by the Bankruptcy

Court, give the age-old gesture of ridicule and de-

fiance, ])rovided he can establish that he no longer has

the money.

Such is not, never has been, and should not be the

law. With all the recent attem])ts to correct evils in

])aid>:i-ui)tcy ])rocedure and ])i'actice, it is certainly to

])(' deplored if this Court should allow itself to remain

on record as depriving creditors of their remedy

through the processes of the l>anki'ui)t('y (Nnirt by

this newly announced doctrine, tlie i)ro(hict of ))ure

sophistry on the i)art of this Court.

We f'urlhcr submit that tlie decisions do not sui)p(n't

lliis Court's statement that the i)Ui'pose of confining

acts of bankrup1c>' to \hv four months' ])(M-iod is in

order to facilitate Ihe recovei'v 1)\- the trustee in bank-
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ruptey of the property which has been concealed. The

four months' doctrine is one Avhich establishes any

Ijreferential transfer as a presmiiptively fraudulent

Ijreference. It has never been the rule that the trustee

camiot go back of the four months' ])eriod and by

proof of actual fraud recovei- back for creditors the

fraudulently transferred asset.

CONCLUSION.

In conclusion, we crave indulgence, if, in our ardor,

begotten of a consciousness of a serious injustice we

feel has been done, not only to our clients, but to

numerous other creditors, we have failed to soften

with conciliatory phrases our comments on the oi)inion

of this Court.

We believe that these innocent victims of the cor-

rupt mani])ulation of api)ellant's business and assets

have no practical redress exce])t through the ])rocesses

of the bankru])tcy Court.

We believe tliat an injustice hns been done to Judge

St. Sure, whose carefully considered decision this

Court has reversed in the unusual nianncM* we have

described.

We believe that the ])resent opinion of this (^ourt, if

allowed to stand, o])ens the way for untold appellate

litigation by litigants who will feel that the findings

and decision of the lower Courl mean nothing in this

type of a[)peal.
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AVo bolicve that tlic i)iTseiit opinion of this Court,

if allowed to stand, opens a way for every fraudulent

bankrupt to carry on without feav of investigation by

the bankruptcy Court and without prospect in most

cases of being deprived of his ill-gotten gains.

We believe that if ever the remedy of a rehearing,

provided for in the rules of tliis Court, should be

granted, it is in this case.

We pray that our i^etition be considered and that it

be granted.

Dated, San Francisco,

August 16, 1935.

ReSLEURE, VrTLL & PiNCKNEY,

Floyd B. Cerini,

Eugene R. Elerding,

Attorneys for Appellees

and Petitioners.

Certificate of Counsel.

1 hereby certify that 1 am one of the* attorneys for

appellees and [x'titioners in the above entitled cause,

that in my opinion the foregoing petition for re-

hearing is well founded in ])oint of law as well as in

fact, and Ihal said ])etiti(»n for i-ehcaring is not inter-

l)osed for delay.

J )ated, San Francisco,

August 16, 1935.

.]. V. Rksletre,

.1 ttoiiieif for Appellees

(111(1 Petitioners.
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APPEARANCES
For Petitioner:

R. T. G^ORTNER, Esq.

For Respondent:

W. F. GIBBS, Esq.,

T. M. MATHER, Esq.

Docket No. 49582

ESTATE OF WINIFRED H. KINNEY,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES

1930

July 16—Petition received and tiled. (1) (Fee not

paid.)

July 23—Fee paid (check).

Aug". 15—Order to show cause on or Ix'foie Sept.

10, 1930, entered. (Imperfect.)

Sept. 5—Amended petition tiled l)v taxpa>'er.

Sept. 8—Copy of petition served on C C.

Sept. 10—Hearing" had on order to show cause,

vacated. Amended petition received.

Sept. 10—Order that order to show cause he vacated,

amended petition l)e served, lespondent

given 60 days to answer or forty-ti^e clays

to move in res])eet thereto, entered.
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1930

Sept. 17—Copy of petition served on G. 0.

Oct. 28—Answer filed by G. C.

Oct. 30—Copy served on taxpayer, assigned to Cir-

cuit Calendar.

1933

Aug. 2—Hearing set week 9/11/33 at Long Beach,

California.

Sept. 18—Called 9/11/33. Hearing had before Hon.

W. C. Lansdon, Div. 8. Submitted on

merits. Stipulation of facts with exhibits

attached filed. Briefs due 11/20/33.

Nov. 10—Brief filed by taxpayer.

Oct. 31—Transcript of hearing 9/18/33 filed.

1934

^lay 1—Opinion rendered. W. C. Lansdon, Div. 8.

Decision will ])e entered for respondnt.

May 5—Decision entered. W. C. Lansdon, Div. 8.

July 30—Petition for review hy U. S. Circuit Court

of Appeals, 9, with assignments of c^rror

filed by taxpayer.

Aug. 23—Proof of service filed by taxpayer.

Sept. 7—Praecipe with proof of service thereon

filed.

Sept. 26—Order enlarging time to October 15, 1934,

for transmission of record entered [1*]

In the Matter of the Estate of AViiiifVed H. Kinney,

Deceased.

Date of Death, December Gth, 1927.

MT-ET-Cl.-4068-REW.

District of 6th California.

*Pa|,'e numbering appearing at tho foot of page of original certified

Transcript of Record.



vs. Comm. of Internal Revenue 3

PETITION TO THE U. S. BOARD OF TAX
APPEALS FOR REDETERMIXATIOX OF
DEFICIENCY.

To the Honorable United States Board

of Tax Appeals,

Earle Building,

Washington, D. C.

The undersigned, executors of the Estate of Wini-

fred H. Kinney, deceased, hereby petition your

Honorable Body for a redetermination of the de-

ficiency in the above entitled proceeding.

By letter of May 27th, 1930, from tlie Honorable

Commissioner of Internal Revenue, entitled as above

set forth, to these executors, the deficiency in Fed-

eral Estate Tax was determined in the amount of

$3,968.07, and was explained in a statement at-

tached to said letter consisting of one page.

The undersigned executors do not acquiesce in

said determination, but petition hereby for a rede-

termination of said deficiency.

Tlie deceased Winifred H. Kinney, whose death

occurred on December 6th, 1927, was the beneficiary

of a trust created by Abbot Kinney on October 28th,

1918, the term of which trust was during the life of

said Abbot Kinney and for twelve years after his

death. A copy of the trust declaration has been

heretofore filed by the ^mdersigiied.

Said declaration of trust ])i'(n-ide(l only toi- a

sharing in tlic income of tlie trust estate by tlte said

beneficiary during her life. It did not vest any in-

terest in the corpus of the ti'ust in liei*. It ])i-(ni(h'(l
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that at the termination of tlie trnst, and then only,

the corpus of the trust property should be divided

anione; the beneficiaries of said trust. It did not pro-

vide for any division of the corj^us of the trust l)e-

fore the final termination of the trust and it did not

provide for any allotment of any part of the trust

estate, or of its income, to any successors of any

beneficiary in the event of his or her death.

Upon the death of Winifred H. Kinney her I'i^lit

to income from said trust did not pass to anyone

as her successor, but ceased. Likewise, no interest

in the trust estate having vested in her, no sliare in

the corpus passed from her by inheritance to her

children. Clan Kinney and Helen Kinney, but the

whole of the corpus remained under the trust for

distribution at the termination of the trust among

the then existing beneficiaries.

Incomplete. [2]

Abbot Kinnev died in 1920; hence the termination

of said trust will occur in 1932. Therefore there was

no interest in the corpus of the trust estate in Wini-

fred H. Kinney when she died in 1927.

Notwithstanding this a tax has been imposed as

if she were during her life the owner of one-ninth

of the trust fund. To this the undersigned executors

object and protest and ask tliat said entire* tax he

annulled and cancelled.

If, however, it be held that Winifred H. Kinney

was the owner of one-ninth of the benelicial interest

in the trust fund itself, then the undersigned execu-

tors object to the valuation fixed for said one-nintli.

The entire trust rund consisted of capital stock of
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Abbot Kinney Company. The net value of the

Abbot Kinney Company and its assets has been

properly ascertained and we have no quarrel there-

with. A free one-ninth of said assets would be the

amount fixed by the Commissioner of Internal Re-

venue, to-wit, $182,269.14.

But said one-ninth was not a free stockholding'.

It was not in the possession of the deceased, nor

issued in her name. She had no individual rights

over it, nor could she sell it or transfer it to anyone.

It was not receivable by her until 1932, ])ut was

bound to remain until that date impounded in a

trust, in which she had no separate or severable

ownership.

The valuation of this one-ninth was therefore not

a full value of a one-ninth of said trust property,

freed from the encumbrances and impairment of

said trust, but was some lesser value. The under-

signed have submitted evidence that this value would

not exceed one-half of the value fixed by the Gov-

ernment officers.

The Honorable Commissioner's letter of May 27th,

1930, witli the explanatory sheet thereto attached,

apparently recognizes this argument ])ut offsets it

by the theory that the trust estate would be auu;-

mented by the addition of earnings u]) to 1932 ''suf-

ficient to negative tlie ]iropriety of discounting it to

find its present wortli as of tlie date of the decedent's

death." This consideration is improper in fixing

the value of the deceased's interest at the time

of her death. The income that that interest mav
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have earned for others thereafter has nothing to

do with its proper vahiation at her death. For

all that appears it may have resulted in losses in

the subsequent years, and may yield no income

whatsoever; and to assume an increase of value up

to the present time or in the next two years is as-

suming something for which there is no proof and

which is for the future problematical.

The undersigned respectfully request that they

may be given such opportunity as the rules of the

Department provide for further presentation of

evidence or argument.

Dated this July 11th, 1930.

Very respectfully,

R. C. GORTNER
SHERWOOD KINNEY
Executors of the Estate of

Winifred H. Kinney, Deceased.

701 Pershing Square Building,

Los Angeles, California.

R. V, GORTNER
Attorney for said Executors.

[Endorsed] : United States Board of Tax Appeals.

Filed Jul. 16, 1930. [3]
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United States Board of Tax Appeals

Docket No. 49582

ESTATE OF WINIFRED H. KINNEY,
Deceased,

By Sherwood Kinney and R. C. Gortner,

Executors,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION

Now comes said estate of Winifred H. Kinney,

deceased, by Sherwood Kinney and R. C. Gortner,

executors of said estate, and represents to this

Honorable Board:

A. That Winifred H. Kinney, deceased, died

on December 6th, 1927, in the County of Los An-

geles, State of California, being a resident of said

county and state; and that thereupon the under-

signed, Sherwood Kinney and R. C. Gortner, were

duly appointed and qualified as executors of the

estate of said Winifred H. Kinney, deceased, in

proceedings duly had therefor in the Superior

(^ourt of the State of California in and for the

(^ounty of Los Angeles; and arc still such execu-

tors.

B. That such proceedings were thereupon liad

that on, to-wit, May 27t]i, 19;](), the Honorable Com-

missioner of Internal Revenue, respondent herein,
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did determine a deficiency in Federal estate tax to

exist against petitioner, in the amount of $3968.07,

and did address to and serve upon petitioner a

letter of date May 27th, 1930, (a copy of which is

hereto appended) notifying petitioner of such de-

termination and of the right of petitioner to file

a petition with the United States Board of Tax

Appeals for a redetermination of said deficiency.

C. That thereupon on July 11th, 1930, peti-

tioner did transmit to said United States Board

of Tax Appeals its petition for redetermination of

said deficiency, which was thereupon on July 17th,

1930, duly docketed under the caption and with

the docket number hereinabove set forth. [4]

D. That thereupon on August 15th, 1930, order

to show cause was duly served upon petitioner, re-

(iuiring petitioner to prepare and file an original

and four copies of a proper petition in accordance

with the Board's rules of practice in the above

entitled matter; wherefore this petition is now

made and filed.

E. The amount of said deficiency is $3968.07;

and the nature of the tax is a Federal estate tax,

imposed upon the estate of Winifred H. Kinney,

deceased, who died December 6th, 1927; and the

amount thereof in controversy is the whole of said

tax.

F. The Plonorable Commissioner of Internnl

Revenue committed error in determining said de-

ficiency, as follows:

1. There was no property i-iglit vested in said

Winifred IT. Kimiev at tlie time of her death, in
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or to any part of the capital stock of Abbot Kinney

Company, a corporation; and the Honorable Com-

missioner erred in holding that she was vested

with a one-ninth interest in said stock.

2. If said Winifred H. Kinney was at the time

of her death vested with a one-ninth interest in

the capital stock of Abbot Kinney Company, a cor-

poration, then her interest therein was subject to

a trust, and was not receivable by her or her es-

tate until 1932; and was not equivalent in value to

one-ninth of the assets of said corporation. Her

interest and that of her estate upon her death, if

any, in said stock, was impaired in value by the

terms of said trust, so that the true valuation

thereof did not exceed one-fourth of the valuation

erroneously fixed by the Honorable Commissioner of

Internal Revenue.

G. The facts upon which petitioner relies as

sustaining' the foregoing' assignments of error are

as follows:

1. The deceased Winifred H. Kinney, whose

death occurred on December 6th, 1927, was the

beneficiary of a trust created by Abbot Kinney on

October 28th, 1918, the term of which trust was

during the life of said Abbot Kinney and for

twelve years after his death.

2. Said declaration of trust provided only for

a sharing in tlie income of the trust estate hy the

said l)eneficiary during her life. It did not vest

any interest in the corpus of the trust in her. It

provided that at the termination of the trust, and
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then only, lie corpus of the trust property should

be divided among the beneficiaries of said trust. It

did not provide for any division of the corpus of

the trust before the final termination of the trust

and it did not provide for any allotment of any

part of the trust estate, or of its income, to any

successors of [5] any beneficiary in the event of

his or her death.

3. Upon the death of Winifred H. Kinney her

right to income from said trust did not pass to

anyone as her successor, but ceased. Likewise, no

interest in the trust estate having vested in her,

no share in the corpus passed from her by inheri-

tance to her children, Clan Kinney and Helen Kin-

ney, but the whole of the corpus remained under

the trust for distribution at the termination of

the trust among the then existing beneficiaries.

4. Abbot Kinney died in 1920; hence the ter-

mination of said trust will occur in 1932. There-

fore there was no interest in the corpus of the

trust estate in Winfred H. Kinney when she died

in 1927.

5. If, however, it be held that Winifred H.

Kinney w^as the owner of one-ninth of the beneficial

interest in the trust fund itself, then the under-

signed executors object to the valuation fixed for

said one-ninth. Tlie entire trust fiuid consisted of

capital stock of Abbot Kinney ('om])any. The net

value of the Abbot Kinney (^ompany and its assets

has been })ioperly ascertained and we have no

quarrel therewith. A free one-ninth of said assets
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would be the amount fixed by the Commissioner of

Internal Revenue, to-wit, $182,269.14.

6. But said one-ninth was not a free stock-

holding. It was not in the possession of the de-

ceased, nor issued in her name. She had no indi-

vidual rights over it, nor could she sell it or trans-

fer it to anyone. It was not receivable by her

until 1932, but was bound to remain until that date

impounded in a trust, in which she had no separate

or severable ownership.

7. The valuation of this one-ninth was there-

fore not a full value of a one-ninth of said trusi

property, freed from the encumbrances and impair-

ment of said trust, but was some lesser value.

H. Wherefore petitioner by the executors afore-

said, does pray that the said tax: First, be can-

celled in its entirety; or, second, reduced to one-

fourth of the amount fixed by said Honorable Com-

missioner.

ESTATE OF WINIFRED H. KINNEY,
Deceased.

By SHERWOOD KINNEY
By R. (\ GORTNER

Executors of the estate of Winifred H.

Kinney, deceased.

Address

:

701 Pershing Square Building,

Los Angeles, California. [(>]
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State of California,

County of Los Angeles.—ss.

R. C. GORTNER, being first duly sworn, on oath

deposes and says:

That he is one of the executors of the estate of

Winifred H. Kinney, deceased, and that he makes

the foregoing petition and this verification thereof

for and on behalf of said estate and for and on

behalf of Sherwood Kinney, his co-executor; that

affiant knows the matters and things set forth in

the foregoing petition and that the same are true

of his own knowledge except as to the matters

therein stated on information and belief and that

as to said matters he believes it to be true.

R. C. GORTNER.

Subscribed and sworn to before me this 3rd

day of September, 1930.

[Seal] H. J. GWARTNEY
Notary ]/*ublic in and for the County of Los An-

geles, State of California. [7]
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Treasury Department

Washington

Office of

Commissioner of Internal Revenue

MT-ET-CL-4068-REW May 27, 1930

District of 6th California

Estate of Winifred H. Kinney

Date of death—December 6, 1927

Sherwood Kinney, et al.. Executors,

Estate of Winifred IT. Kinney,

Venice, California.

Sirs:

The Bureau has examined the protest filed on

behalf of the above-named estate against the tenta-

tive findings set forth in the letter addressed to

the executor by this office under date of April 11,

1930. The deficiency in Federal estate tax hereby

determined amounts to $3,968.07, and is fully ex-

])lained in the attached statement, consisting of

one ])age, showing the action of the Bureau witli

respect to the protest.

In accordance with the provisions of Title Til

of the Revenue Act of 1926, you are allowed sixty

days from the date of the mailing of this letter

(not counting Sunday as tlie sixtieth day) within

which to file a petition with the Ignited States

Board of Tax Ai)peals for a redeterniiiiati(^n of the

deficiency. Any such petition uuist be addressed

to the United States Board of Tax Appeals, Earle

Building, Washington, D. C, and must be mailed

in time to reach the said Boni'd within the ()0-(lay

I^eriod prescribed.
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Where a taxpayer has been given an opportunity

to file a petition with the United States Board of

Tax Appeals and has not done so within the 60

days prescribed, and an assessment has been made,

or where a taxpayer has filed a petition and an

assessment in accordance with the decision, which

has become final, has been made, the mipaid amount

of such assessment must be paid upon notice and

demand from the Collector of Internal Revenue.

No claim for abatement can be entertained.

If you acquiesce in this determination and do

not desire to file a petition with the United States

Board of Tax Appeals, you are requested to exe-

cute the enclosed Form 890, waiving (1) your right

to file a petition with the United States Board of

Tax Appeals and (2) the restrictions on the assess-

ment and collection of such deficiency, and to for-

ward it to the Commissioner of Internal Revenue,

Washington, D. C, for the attention of the Estate

Tax Division, Miscellaneous Tax Unit. In the

event that you acquiesce in only a part of the de-

termination, the enclosed form of waiver should

be executed with respect to the amount of the de-

ficiency to which you agree.

Respectfully,

ROBT. H. LUCAS,
Commissioner.

Enclosures

:

Statement,

Wnivei'—Form 890

111(1 [s]
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Treasiuy Department

Internal Revenue Service

Form 890—Revised Jan. 1929

(886M)

WAIVER OF RIGHT TO FILE PETI-
TION WITH THE UNITED STATES
BOARD OF TAX APPEALS AND CON-
SENT TO ASSESSMENT AND COLLEC-
TION OF DEFICIENCY IN ESTATE TAX.

Note: When executed, this waiver will not ex-

tend the statute of limitations for refund or assess-

ment of tax, nor will it be an agreement under the

provisioiLs of Section 606 of the Revenue Act of

1928.

To the Commissioner of Internal Revenue,

Washington, D. C.

Attention: (Miscellaneous Tax Unit,

(Estate Tax Di^dsion.

The undersigned executor of the estate of Wini-

frer1 IL Kinney wjiivo? his ri.i>ht to iilo a ])ctitinn

with the United States Boaixl of Tax Appeals for

a redetermination of $ (*deficiency)

(*of the deficiency) disclosed by the letter from

the Commissioner of Internal Revenue, Washing-

ton, D.C, dat(Hl ]\ray 27, 1930, and bearing the

symbols 4068-6th Calif, and consents to the imme-

diate assessment and collection of tlie amount set

forth above.

Signed Date

Executor

Street City State

*Stri]<e out woi'ds not a])plicabl('. [9]
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:^IT-ET-Cl-4068-REW-6tli California

Estate of Winifred H. Kinney.

The protest relates to the following item:

Gross Estate

Other

Miseellaiiooiis Tentatively

Property Returned Determined Determined

One-ninth interest

in trust created

]\v decedent's hus-

Abbot Kinney, dated

October 28, 1918 $ 0.00 $201,567.10 $201,567.10

It is claimed that since the decedent had no

vested interest in the corpus but only a life in-

terest in one-ninth of the income earned by the

trust created October 28, 1918, she had no interest

of value taxable for Federal estate tax purposes;

and that even if a value arising out of the trust

is held to have been transferred by reason of the

death of the decedent, such value is not fairly

represented by one-ninth of the fair market value

of the corpus of the trust but rather this value dis-

counted by at least 50 per centum to reflect the

iiiipairment incident to the trust status.

However, the death of the decedent freed the

income from oue-nintli of tlie corpus so that it
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might be added to the principal of the trust. This

income became part of the corpus to be distributed

at the termination of the trust not later than 1932;

and as part of the corpus this interest so included

earned income sufficient to negative the propriety

of discounting it to find its present worth as of

the date of the decedent's death. It appears, there-

fore, that the value of the income in which the

decedent's interest terminated at the date of her

death was equivalent to a capitalization thereof

sufficient to maintain the value of her fractional

interest in the corpus of the trust. Section 302 of

the Revenue Act of 1926 does not contemplate tlie

destruction of property values by subjecting them

to a trust status.

The foregoing determination results in the fol-

lowing Federal estate tax liability:

Gross estate $189,402.22 $393,269.32 $393,269.32

Deductions 221,118.93 211,000.18 211,000.18

Net estate 0.00 182,269.14 182,269.14

Correct tax determined 3,968.07

Tax shown on tlie return 0.00

Deficiency 3,968.07

Credit for State inheritance tax 934.86

Amount proposed for assessment 3,033.21

Tlie amount i)r<)])()s('(l for ass(>s.^m('iit bcni's in-

terest at the rate of six per centum \)vv annum frc^m

one year after decedent's death to the date of assess-
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meut, or to the thirtieth day after the filing of a

waiver of the restrictions on the assessment, which-

ever is the earlier.

The instrument signed December 26, 1929, has

not been accepted as a waiver in that it is condi-

tional in its terms and fails to specify a definite

amount. [10]

Amended Petition Appeal Filed 7-16-30.

[Endorsed] : United States Board of Tax Appeals.

Filed Sep. 5, 1930.

[Title of Court and Cause.]

ANSWER.

The Commissioner of Internal Revenue, ])y lii.s

attorney, C. M. Charest, General Counsel, Bureau

of Internal Revenue*, in answer to the petition of the

above-named taxpayer, admits and denies Uk^ follov.'s

:

A. Admits the allegations contained in the para-

graph of the petition marked A.

B. Admits the allegations contained in the para-

graph of the petition marked B.

C. Admits the allegations contained in the ])ara-

graph of the petition marked C.

I). Admits the allegations contained in the para-

graph of the petition marked D.

E. Admits tlic allegations contained in the para-

gra})h of the petition marked E.

F. Denies that the determination of tlie defi-

ciency tax is based ui on eiTors as allegcHl in tlie

]>aragj'ai»li of the jx'lition itiai'k(Hl F. [11]
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G. 1. Admits the allegatiorus contained in sub-

paragraph 1 of the paragTaph of the petition

marked G.

2, 3, 4, 5, 6, and 7. Denies the allegations con-

tained in subparagraphs 2, 3, 4, 5, 6, and 7 of the

paragraph of the petition marked G.

H. Denies each and every allegation contained

in the petition not hereinbefore specifically admitted

or denied.

A^Tierefore, it is respectfully prayed that the de-

termination of the Commissioner l)e approved.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

LEWIS S. PENDLETON,
Special Attorney,

Bureau of Internal Revenue.

EGS/lmh-1 0/21/30

[Endorsed] : United States Board of Tax AjDpeals.

Filed Oct. 28, 1930. [12]

[Title of Court and Cause.]

STIPULATION OF FACTS.

It is hereby stipulated and agreed l)y and between

the parties thru their respective couiusel tliat the

following facts may be considerd as true:

1. Winifred Harwell Kinney, the decedent, died

testate on December (>, 1927, a i(>sident of Santa
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Moiiica, Los Angeles County, State of California,

leaving* two children, Clan Kinney and Helen Kin-

ney, surviving her. Thornton Kinney, Carleton

Kinney, Sherwood Kiiniey and Innes Kinney are the

children of IMi'. Abbot Kinney, by a prior marriage.

Mrs. Kinney's death occurred more than seven

years after that of her husband, Abbot Kinney, who

died in November 1920. The last will and testa-

ment of Winifred Harwell Kinney was duly ad-

mitted to probate by the Superior Court of Los

Angeles County, California, and the executors there-

in named qualified as such.

2. In the Federal estate tax return tiled by the

petitioners no reference was made to a one-ninth

interest in a revocable trust created by Abbot Kinney

on the 28th day of October 1918. This trust was

created for the purpose of holding the cajoital stock

of the Abbot Kinney Company for a period of 12

years subsequent to the creation of the [13] trust.

The tvuat indenture is in words and ligures as

follows

:

"(1) This Indenture, made this 28th day of

October, 1918, Witnesseth:

(2) That Abbot Kinney of Los Angeles

County, California, herein designated the trus-

tee, does hereby covenant and declare that he has

and holds the legal title to the following de-

scribed i)roperty in trust for tlie uses and pur-

poses hereinafter expressed, to-wit

:

(3) All shares of stock owned by and all

shares standing in the name of Abbot Kinney
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on the books of the company in the Alibot

Kinney Company, a corporation, organized un-

der the laws of California, and which said title

and owmership of shares includes all shares

heretofore issued b}" said company, except three

(3) shares.

(4) That said trustee sliall have the power

to sell, transfer, convey and mortgage all or

any of said property, and to receive the rents

and profits from said property, and as inci-

dental thereto to manage said property and vote

all shares of stock, and to pay and apjDly said

rents and profits for the support and main-

tenance of the following named persons, in the

proportions hereinafter stated, to-wit:

(5) To Thornton Kinney one-sixtli (1/6) ; to

Sherwood Kinney one-sixth (1/6) ; to Innes

Kinney one-sixth (1/6) ; to Carleton Kinney

one-sixth (1/6) ; to Winifred PI. Kinney for the

support and maintenance of herself, and for

the support and maintenance of the two minor

children of Abbot Kinney, to wit : Helen Kinney

and Clan Kinney, to be controlled and applied

by said Winifred H. Kinney, one-third (1/3);

provided however tliat during tlie life of Alibot

Kinney, trustee above named, he shall act as the

sole trustee under this declaration of trust, and

he being the sole trustor and maker of this

trust sliall have the })ower to revola' tliis trust

at any time during his life time, and (hiring his

life time he reserves and sliall have the riglil
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to receive and to apply one-half of all the rents,

income and profits from the property above de-

scribed for his sole use as he may determine.

In case of the death, absence or inability to act

of said Abbot Kinney, trustee, such vacancy

shall be filled by a board of directors composed

of the following named persons, by proper

transfers [14] and declarations of trust : Thorn-

ton Kinney; Winifred H. Kinney; Sherwood

Kinney; Innes Kinney and Carleton Kinney,

and in case of death, absence or inability to act

of either or any of said five, then such vacancy

shall be filled by Clan Kinney and Helen Kinney

in the order named, and all such trustees, in

turn, shall have and be possessed of all the

power under this trust hereinbefore mentioned.

(6) After the death, al)sence or inability to

act of said Abbot Kinney, said board of trustees

in all matters may act by a majority thereof

with same effect as if all had acted. This trust

shall endure for the period of twelve (12) years

after the death of said Abbot Kinney, provided

that in case of tlie deatli of all of the natural

persons in Ijcing named in tliis instrument i)vior

to said tinu\ then this trust shall terminate upon

said deaths, but shall be effective frorii date

hereof.

(7) Ui)on the termination of this trust, un-

less revoked, the title to the whole of said prop-

erty, so held in trust, shall immediately vest in

the above named beneficiaries by title alisolute,
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in the same proportions above named for rents

and jDrofits and the said one-third (1/3) above

set forth for the support of Winifred H.

Kinney, Helen Kinney and Clan Kinney, will

pass to them in equal shares by absolute title.

(8) This trust shall apply equally to all

property exchanged or substituted for any of

the above-described property with like effect as

if particularly^ described herein.

(9) The beneficiaries under this trust shall

not be personally liable for any incumbrance or

indebtedness created by any trustee or trustees.

(10) It shall be the duty of the trustee to

make reports each year to the ])eneficiaries,

showing receipts and disbursements and to pay

over or apply the rents and profits for the use

and benefit of the beneficiaries monthly, pro-

vided that in determining the net rents and

profits, there shall be reserved necessary funds

for payment of taxes, assessments, chai'ges and

maintenance and repairs.

(11) Winifred 11. Kinney, wife of said

Abbot Kinney, hereby joins in this instrument,

and hereby declares that all of [15] said prop-

erty transferred in trust as aforesaid is the

separate property and estate of said Ahl)ot

Kinney, subject to liis disposition and control,

and hereby renounces all claims to said projjcrty

as community property or otlierwise, and sets

the same apart as tlie sole pr()])crty and estate

of said Abbot Kiiuicw
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(12) This declaration of Trust supersedes

and cancels Declaration of Trust dated Novem-

ber 15tli, 1917, and all previous declarations of

trust wliicli may have been executed by the said

Abbot Kinney.

Witnes;5 our hands and seals.

ABBOT KINNEY
WINIFRED H. KINNEY

State of California,

County of Los Angeles.—ss.

On this 28th day of October, in the year nine-

teen hundred and eighteen A. D. before me,

Frank W. Kurten, a Notary Public in and for

the said County of Los Angeles, State of Cali-

fornia, residing therein, duly commissioned and

sworn, personally appeared Abbot Kimiey and

Winifred H. Kinney personally known to uu^ to

be the persons whose names are subscribed to

the within instrument, and acknowledged to me
that they executed the same.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal in said County

the day and year in tliis certificate lirst a])ovc

written.

FRANK W. KURTEN,
Notary Public in and for IjOs Angeles County,

State of California.

My commission expires July Ifi, 1922."
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3. In the deficiency letter, from which this api^eal

is taken, the Commissioner has determined a value

of $201,567.10 of a l/9th [16] interest in the trust

created by Abbot Kinney on October 28th, 1918, and

the A'alue of decedent's gross estate has been in-

creased accordingly.

4. Petitioner contends that the value of decedent \s

gross estate should be decreased $201,567.10 on the

theory that the trust declaration vested no interest

in the corpus of the trust property in any of the

beneficiaries thereof until the termination of the

trust in 1932.

5. By a codicil to a will executed on October 29,

1927, Mrs. Kinney bequeathed her beneficial interest

in the trust to her two children, Clan Kinney and

Helen Kinney Gerety.

6. The Abbot Kinney Company is a California

corporation. Its general offices are located at Venice,

Los Angeles County, Calif., where it at all times

material hereto was engaged in the business of sell-

ing, purchasing, leasing and operating real estate

and summer resort concessions. The capital stock of

the corporation being held in trust, no })ul)lii' market

for the shares existed.

7. The following is a copy of the balance sheet

of the Abbot Kinney Company as of Decemlier 6,

1927:
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Abbot Kinney Company,

December 6, 1927.

Assets

:

Corporate

Balance Sheet

Fixed Assets $ 788,023.12

Laiul $ 912,013.88 $ 912,031.88

buildings 180,308.88 180,308.88

Machinery 76,244.34 76,244.34

Sub-total 1,168,567.10 1,168,567.10

Less reserve for

depreciation 554,192.36 614,374.74 554,192.36

Total Fixed Properties $1,402,397.86

Investments—Stock [l^l

Venice Consumers

Water Company 187,600.00 118,379.86

Venice Hotel

Corporation 205,500.00 80,000.00

Miscellaneous

stock 4,320.00 397,420.00 4,320.00

Sinking Fund
For funded debt 11,764.16

( 'urrent assets

Cash 165,902.32

Notes receivable 13,713.93

Accounts receivable

Sales contracts $ 259,545.30 239,545.30

Concessionaries 66,185.77 20,185.77

Stockholders 22,450.00 22,450.00

IMiscHlaneous 17,715.32 365,896.44 17.715.32

Inventories

r.ath liodse stock 25,462.91 25,462.91

Stock in shops 8,072.52 33,535.43 8,072.52

Df'ferred ('harges

Cnamortiz-ed dis-

fv^uTit on bonds 66,229.62 0.00

I'n.pai.l insurance 10,997.06 7(1,226.68 10,997.06

Total nssets 2,464,856.82

'

Total iial)ilities 977,512.91

Net worth— $1,487,343.91
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8. The fair market value of the assets of the

Abbot Kinney Company on December 6, 1927, was

$2,791,616.84. The total liabilities of the Abbot

Kinney Company on December 6, 1927, was $977,-

512.91. The net worth of the Abbot Kinney Com-

pany on December 6, 1927, was $1,814,103.93. [18]

9. Under an agreement of sale executed July 1,

1930, Innes Kinney sold a l/6th beneficial interest

in the Abbot Kinney Trust to Carleton Kinney for

$133,000.00. A copy of the agreement of sale is

hereto attached and marked Exhibit A.

10. On August 5, 1930, Thornton Kinney sold a

l/6th beneficial interest in the Abbot Kinney Trust

to Sherwood Kinney for $133,000.00. A copy of

the agreement of sale is hereto attached and marked

Exhibit B.

11. The following is a copy of the cor^Doration's

balance sheet as of June 30, 1930:

—

Assets

:

June 30, 1930.

Land, l)uildings and equipment

less reserve for depreciation $1,185,855.55

Investments 242,145.31

Current assets 290,155.63

P]'epaid cliarges 17,757.82

Total assets $1,836,546.74
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Liabilities.

^Mortgage bonds $ 348,000.00

Mortgage notes 35,000.00

Other notes 7,000.00

Current liabilities 8,530.14

Capital stock 1,000,000.00

Surplus 438.016.60

Total liabilities — $1,836,546.74

Net worth— $1,438,016.60

[19]

12. It is further stipulated and agreed that if

Mr. i\V. Hogan, Mr. W. D. Ne^Ycomb, Jr., and ^[r.

Herbert Hertel, vceve called as witnesses, they

would testify as follows:

(a) Mr. C. C. Hogan, Trust Officer, Security-

First National Bank of Los Angeles, would testify

that in his opinion Mrs. Kinney could not have

sold her interest in the trust for more than 50 ]>er

cent of the prorata value of l/9th of the capital

stock of the corporation in 1927.

(b) Mr. W. D. Newcomb, Jr., President of the

First National Bank, Venice, California, if called

as a witness, would testify that the market vahie of

Mrs. Kinney's interest in the trust in 1927 was not

in excess of 25 ]ier cent of the fi-actioiml ]\vi worth

of the corporation.

(c) Mr. Herbert Hertel, Manager, Venice

Branch, Security-First National Bank of Los An-

geles, would testify, if called as a witness, that in

liis oj)inion Mi-s. Kinuey's ])enefi('inl iiitei-(*st was
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worth 33 and 1/3 per cent of the fractional net

worth of the corporation's assets in 1927.

13. It is further stipulated and agreed that this

appeal may be submitted for decision upon the fore-

going stipulation of facts, no further testimony to be

introduced by either party. It is requested that

each party be allowed sixty days from September

]1, 1933, within which to file briefs.

R. C. GORTNER
Counsel for Petitioner.

E. BARRETT PRETTYMAN
General Counsel

Bureau of Internal Revenue,

Attorney for Respondent. [20]

"EX. A"

AGREEMENT OF SALE AXP PURCHASE
BETWEEN INNES KINNEY AND

CARLETON KINNEY.

This Agreement, made and executed in triplicate

original a.s of the first day of July, 1930, by and hc-

tween Innes Kinney as first party, and Cnrleton

Kiimey as second party.

WITNESSETH:
The first party hereb.v agrees to sell and dispose

of his one-sixth (1/6) beneficial interest in, to and

under that certain declaration of trust dated Octol)er
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28, 1918, executed by Abbot Kinney, now deceased,

and in and to the shares of stock of Abbot Kinney

Company, and in and to all other property consti-

tuting a part of the trust estate under said trust, to-

gether with any qualifying shares of stock which

may stand in his name on the books of the Abbot

Kinney Company, a corporation, to the second party

and the Abbot Kinney Company, a corporation in

proportions and for the consideration herein set

forth, and the second party hereby agrees that he

and said Abbot Kinney Company will purchase the

same in the proportions and for the consideration

hereinafter set forth and upon the following terms

and conditions:

1. The total purchase price for said one-sixth

beneficial interest in said trust and any shares [21]

of stock standing in the name of the first party on

the books of said Abbot Kiimey Company, is the

sum of One Hundred Thirty Three Thousand Dol-

lars ($133,000.00), payable as follows:

Forty-two Thousand Two Hundred Seventeen

Dollars ($42,217.00) by cash, credit and in property

as in this instrument set forth, and the balance of

Ninety Thousand Seven Hundred Eighty-three Dol-

lars ($90,783.00), together with interest thereon

from July 1, 1930, at five per cent per amumi on all

portions of said sum of Ninety Thousand Seven

Hundred Eighty-three Dollars ($90,783.00) remain-

ing from time to time unpaid, to be paid by second

party in monthly installments of Six Hundred Dol-

lars ($600.00) pel- month, including interest (all
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payments of such installments to be credited first to

unpaid, accrued and earned interest, and the bal-

ance to be credited to principal).

2. Twenty-nine Thousand Two Hundred Seven-

teen Dollars ($29,217.00) of said Forty-two Thou-

sand Two Hundred Seventeen Dollars ($42,217.00)

is to be paid by cancellation of the indebtedness of

first party to Abbot Kinney Company now amount-

ing to Twenty-nine Thousand Two Hundred Seven-

teen Dollars ($29,217.00) in return for the transfer

and assignment by first party to Abbot Kinney Com-
pany of such part of first party's said beneficial

interest in said trust and in the said stock of Abbot

Kinney Company as Twenty-nine Thousand Two
Hundred Seventeen Dollars ($29,217.00) bears to

One Hundred Thirty-three Thousand [22] dollars

($183,000.00), to-wit:^??il- part thereof. Such
133000

transfer and assignment is to be executed contempo-

raneously with the execution of this agreement and

the first party by his signature to this agreement

acknowledges receipt of the written cancellation and

satisfaction of said indebtedness duly executed In-

said Abbot Kinney Company in full i)aynient for

such transfer and assigimient.

3. One Thousand Dollars ($1,000.00) of said

Foity-two Thousand Two Hundred Seventeen Dol-

lars ($42,217.00) is to be paid l)y canc(^llation by

Sherwood Kinney of the sum of $1,()()!).()() which

first party agreed to pay Sherwood Kinney for as-

suming first party's portion of the mortgage indebt-

edness upon what the parties hereto know as the 16
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Park Avenue property in Venice, California. Con-

teni})oraneously with the execution of this agree-

ment first party agrees to transfer and assign to

Sherwood Kinnov part of said beneficial interest
* 133

of first party in said trust and in the said stock of

said Abbot Kinney Company.

4. The balance of said sum of Forty-two Thou-

sand Two Hundred Seventeen Dollars ($42,217.(X))

to-wit: Twelve Thousand Dollars ($12,000.00) is to

be paid by said second party to first party as

follows: Thirtv-eiffht Hundred Thirtv Dollars

($3830.00) cash; four (4) so-called Abbot Kinney

Company bonds of the par value of $1,000 each due

June 1, 1931, together with accrued interest on said

bonds from June 1, 1930 to [23] June 1, 1931 at 7%
per annum, which said l)onds have the agreed value

of Four Thousand One Hundred Sevc^nty Dollars

($4170.00), and an unsecured promissory note in the

principal sum of Four Thousand Dollars ($4,000.00)

dated July, 1930, payable on or before two yc^ars

from date with interest at 1% per annum payable

semi annualh^, signed by the second party in favor

of first party, the receipt of which cash, bonds and

promissory note from the second party are hereby

acknowledged by the first party.

In consideration thereof, first party agrees con-

tem])oraneously with tlie excvutiou of this agree-

ment, to transfer and assign to second ])arty such

])ortion of his beneficial interest in said trust aud in

Ihe stock of Abbot Kinney Company as $12,000 ))ears

to $l)>i>,()()(), to-wit: — i)arl thereof, and second
133000
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party by his signature to this instrument acknowl-

edged receipt of such transfer and assignment.

5. The balance of the purchase price, to-wit,

Ninety Thousand Seven Hundred Eighty Three Dol-

lars ($90,783.00), together with interest thereon

from July 1, 1930, at 5% per annum on all portions

of said $90,783.00 remaining from time to time un-

paid, is payable and second party agrees to pay

same, in monthly installments of $600.00 per month

including interest, as follows: The first installment

of $600.00 is paid herewith, the receipt of which is

hereby acknowledged, and subsequent installments

are payable on the first day of each and every sub-

sequent month commencing September 1, 1930, sul}-

ject to the conditions and limitations hereinafter set

forth. All payments are to be credited, fir.-t to un-

paid [24] accrued and earned interest and the

remainder thereof to principal. It is expressly un-

derstood and agreed that if, while second party is

an officer or director of Abbot Kinney ( 'ompany and

liolds not less than the amount of stock in the A])bot

Kinney Company which he now owns directl\' or in-

directly. Abbot Kinney Company suspends or re-

duces the monthly payments now being made to sec-

ond party for family and/or personal expenses so

that the total amount received by second party from

Abbot Kinney Company and/or its subsidiaries,

from all sources, including dividends (now augregat-

ing $500.00 per month) is reduced below $500.00 ])er

niontli, then during the period that the aggregate of

said items is below $500.00 })er month tlie said

monthly payments of $600.00 are also to be reduced

in the same proportion; provided liowever, that if
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and while said monthly payments to said second

l)art\- aggregate less than $300.00 per month, all

monthly payments can be suspended by second party

at the option of the second party. In the event that

the total payments hereunder to first pary for a

period of sixty (60) days are less than Three Hun-

dred Thirty Dollars ($330.00) per month, then

either party hereto may terminate this contract by

giving a similar thirty (30) day notice to that pro-

vided for in paragraph 9 hereof, and with like ef-

fect. Anything herein to the contrary notwithstand-

ing no suspension or reduction can be made by sec-

ond party in the $600.00 monthly instalhnent in this

agreement provided for, up to and including Janu-

ary 1, 1931. The privileges in [25] this agreement

granted to second party to suspend or reduce th<e

monthly payments of $600.00 per month are not

to apply to any successor or successors in interest

of the second party who are not members of the

family of the parties hereto.

6. Contemporaneously with the execution of this

agreement, first party agrees to assign and transfer

unto Asa V. Call of Los Angeles, California, as

90783
trustee—^ '-portion of liis beneficial interest in

133000

said trust and in the said stock of Abbot Kinney

Company (being the proportion of his interest

tliereiu that tlie sum of $90,783.00 l)ears to $133,-

(100.00) to !)(' held hy said Asa V. (^all upon the

following uses and trusts:

(a) To manage tlie same for \\\c mutual ])i-ote('-

tion of flie interests of first party and of second
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party under this agreement, and with full and irre-

vocable power and authority to make assignments,

transfers and deliveries of such portion of the bene-

ficial interest of first party in said trust and in the

said stock of Abbot Kinney Company as second

party may become entitled to from time to time

under the terms of this agreement;

(b) To collect and receipt for all dividends and

the rents, issues and profits of said beneficial in-

terest or such portion thereof as remains in the

hands of said trustee from time to time, and to dis-

burse and apply the same as herein provided. Upon
the termination of the trust under said declaration

of trust dated October 28, 1918, [26] executed by

A])bot Kinney, to receipt for such portion of the

trust estate held under said trust as first party may
be entitled to thereunder at said time, which he

shall hold under the trusts and for the uses and pur-

poses specified herein;

(c) To execute such consents, receipts and any

and all other instruments as may in the opinion of

said trustee become necessary; to vote and/or in-

struct the trustees under said trust dated October

28, 1918, executed by Abbot Kinney in tlie manner

that second party may request the said Asa V. Call

as trustee to do, ])ut not inconsistent with the pro-

visions of this agreement

;

(d) Upon the termination of this trust, to trans-

fer and assign to second party such portion of the

trust estate held by said Asa V. Call as trustee as

second party inay then be entitled to under the pro-
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visions of this agreement, and to transfer the re-

mainder unto first party; to exercise any and all

other powers which the said Asa V. Call, as trustee,

shall deem necessary for the protection of the rights

and interests of first party and of second party not

inconsistent with the provisions of this agreement

and/or any modifications or changes hereof.

(e) vSaid xlsa Y. Call, as such trustee, shall not

])e entitled to compensation for his services as such

trustee, but shall be entitled to any costs and ex-

13enses incurred by him in administering said trust,

including any attorney's fees payable to such at-

torneys as may be employed by such trustee, which

sliall be a first lien and charge upon the trust estate

in the hands of said trustee and to be paid from

time to time with moneys available in said

trust. [27]

(f) The Trustee may resign at any time l)y

written notice to both first party and second party.

The trustee may be removed only by the joint action

of first party and second party executed in writing

and delivered to said trustee. Upon the resignation

of said trustee or the death of said trustee, or the

removal of said trustee, Security-First National

Bank of Los Angeles, or such other trustee as may
be agreed upon by first party and second party shall

be appointed in writing hy tlu^ j<^iiit action of the

fii'st party and second ])arty. Sucli lunv trustee sliall

be vested with all the powers and duties and with

tlie y)roperty rights herein granted to said Asa ^^

Call, as trustee, and in addition fluM-cto slmll be
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entitled to reasonable compensation to be paid by

the first party. Said Asa V. Call as trustee, and

any successor trustee, shall turn over all portions of

the trust estate then remaining in his hands or con-

stituting a part of the trust estate to such new trus-

tee, whereupon, and not before, he shall be released

and discharged as trustee hereunder. The provisions

hereof shall apply to each successor trustee.

7. At the end of each six months' period, to-wit,

on .January 1st and July 1st of each year during the

life of this agreement, it is expressly understood

and agreed that second party shall be entitled to

receive and have transferred and assigned to him by

the trustee referred to in the preceding paragraph

such portion of the present beneficial interest of

first party in the trust created by Abbot Kinney as

tlie aggregate of the payments upon prin- [28] cipal

resulting from the monthly installments paid on said

date and during the preceding six months l)ears to

the Slim of $133,000.00, and the trustee named in

tlie preceding paragraph is hereby irrevocal)ly

authorized and instructed to execute such transfers

and assignments from time to time as second party

becomes entitled thereto under the provisions of this

agreement.

8. Second party shall ho entitled to receive any

i\\\d all dividends ii]ion, niid the rents, issues and

profits of, the l^eneficial interest of first ])arty in

said trust r.iid in said stock of Abliot Xinnoy Com-

pany as may be assigned to said trustee as herein-

after i)V()vi(led which mn\' be declarc^d or in-cruo sub-
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sequent to July 1, 1930, during the life of this agree-

ment.

9. In the event that second party shall fail to pay

any installment which he is obligated to pay under

the terms and conditions hereof, and such failure

shall continue for a period of thirty days, first party

may, at the option of first party, thirty days after

written notice of said default to second party and

to the trustee named in paragraph 6 hereof, or any

successor of said trustee, said notice to be by mail

to the address of second party on file at the office

of the trustee and to the trustee at his office, (un-

less said default has been made good) cancel this

agreement as to unpaid for stock or beneficial in-

terest, in which event second party shall be entitled

[29] to receiA-e such portion of said beneficial in-

terest of first party in said trust and in the stock

of Abbot Kinney Company as the total of the prin-

cipal of the purchase price then paid by second

l)arty hereunder bears to the sum of $133,000.00

(excluding, of course, such portion thereof as second

party may already have received) and second party

sliall forfeit all interest in the remainder of said

beneficial interest, and this contract and trust

created hereunder sliall thereupon cease and de-

termine.

10. Til the event of tlie deatli of second party

during the life of this agreement the executor

and/or administrator of his estate may, within the

period of six months after tlio date of death of sec-
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Olid party, terminate this agreement by secur-

ing, within said six months' period, an order

of the court having jurisdiction over the probate

proceedings of the estate of second party authoriz-

ing such action and serving notice of such termina-

tion upon first party, in which event the estate of

second party shall be entitled to receive such portion

of the said beneficial interest of first party in said

trust and in the stock of Abbot Kinney Company

as the total of the principal of the purchase price

paid by second party hereunder bears to the sum

of $133,000.00 (excluding, of course, such portion of

the beneficial interest of first party in said estate

and in the stock of Abbot Kinney Company as there-

tofore has been assigned and transferred by first

party to second party. [30]

11. First party agrees to deliver to second party

contemporaneously with the execution of this agree-

ment his written resignation as a director and of-

ficer of Abbot Kinney Company and of all its sub-

sidiary companies, including Venice Hotel (Corpora-

tion, in which first party may l)e a director and/or

an officer, together with his written resignation as a

trustee under the said trust created l)y A])bot Kin-

ney under date of October 28, 1918, hereinbefore re-

ferred to, and as trustee under any other trusts in

which the parties hereto may be interested, wln'cli

second i)arty is hereby irrevoca])ly authorized to

l)resent and have immediately accepted. First party

also agrees to deliver to second party contempoi'-
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aiieonsly with the execution of this agreement a

written release, cancellation and discharge of any

and all other agreements between first and second

parties, or in which first and second parties are

parties, executed prior to July 1, 1930.

12. Subject to the limitations and conditions

herein contained, this agreement shall be binding

upon the heirs, executors, administrators and as-

signs of the respective parties hereto.

13. Notwithstanding anything hereinbefore pro-

vided in paragraph 8 hereof to the contrary, it is

agreed that should said Abbot Kinney Company

hereafter sell any of its capital assets, either real

or personal [31] and thereafter declare a dividend

or dividends, liquidating or otherwise, of the pro-

ceeds of such sale or sales, that in the event the pay-

ment of such dividend or di^ddends would reduce

the book value of the issued capital stock of x\bbot

Kinney Company below the sum of $10.00 per share,

then the amount of such dividend so reducing said

l)ook value as is declared upon shares of stock in

tlie hands of the trustee, or represented by a dis-

tribution on the beneficial interest in the aforesaid

trust of said Abbot Kinney, deceased, in the hands

of tlie trustee, shall be paid to the party of the first

])art to apply upon the unpaid balance of the pur-

chase price due said party of the first part here-

under, interest first and principal second. It is un-

derstood, however, that such payments as are pro-

\id('(l ill this ])ai"agraph shall not nffect the obliga-
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lion of the party of the second part to continue the

making of monthly payments to the party of the

first part as in this contract provided.

In witness whereof, the parties hereto have here-

unto set their hands and seals the day and year first

hereinabove written.

INNES KINNEY,
First Party.

CARLETON KINNEY,
Second Party.

I hereby accept the trust provided for in para-

graph 6 hereof this 25 day of August, 1930.

ASA V. CALL.

EX. B.

AGREEMENT OF SALE AND PURCHASE
BETWEEN THORNTON KINNEY AND
SHERWOOD KINNEY.

This agreement, made and executed in triplicate

original this 5th day of August, 1930, hy and be-

tween Thornton Kinney as first party and Sher-

wood Kinney as second party,

Witnesseth

:

First party hereby agrees to sell and dispose of

liis one-sixth l)eneficial interest in, to and nndcr tliat

certain declaration of trust dated Octol)er 28, 1918,

executed by Abbot Kinney, now deceased, and in

and to the sliarcs of stock of tlu* Al)l)ot Kiiniey

Company, and in and to ;dl (ttlier ]n'operty consti-
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tilting a part of the trust estate under said trust,

together with any and all shares of the capital stock

of Abbot Kinney Company standing of record in the

name of first party or owned by first party, to

second party, Abbot Kinney Company, Clan Kin-

ney and Helen Kinney Gerety, in the proportions

and for the considerations hereinafter set forth, and

second party hereby agrees that he and said Abbot

Kinney Company, Clan Kinney and Helen Kinney

Gerety, will purchase the same in the proportions

and for the considerations hereinafter set forth, and

upon the following terms and conditions:

O.K. T. K.
S.K.

1. The total purchase price for said one-sixth

beneficial interest is the sum of One Hundred thirty-

three thousand dollars ($133,000.00), payable Fifty-

one thousand dollars ($51,000.00) by cash and credit

as in this instrument set forth, and the balance of

Eighty-two thousand [33] dollars ($82,000.00), to-

gether with interest thereon from July 1, 1930, at

five per cent. (S^r ) per anmmi on all portions of

said $82,000.00 remaining from time to time unpaid,

t(! he i)aid ])y second party in monthly instalhnents

at $600.00 per month including interest (all pay-

iiiciits of such installments to be credited first to un-

])ai(l acci'iHM] and earned interest and the balance to

be credited to principal).

2. $l<),388.8r) of said $51,0(X).00 is to be i)aid hv

cancellation of the indebtedness of first pai-ty to

Abbot Kinney Company now amounting to $19,-
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388.86 in return for the transfer and assignment ])y

first party to Abbot Kinney Company of such part

of first part}^ 's said beneficial interest in said trust

and in the said stock of Abbot Kinney Company as

$19,388.86 bears to $133,000.00, to wit,_k̂ '^^>^^g
13,300,000

part thereof. Such transfer and assignment is to be

executed contemporaneously with the execution of

this agreement and the first party by his signature

to this agreement acknowledges receipt of the writ-

ten cancellation and satisfction of said indebtedness

duly executed by said Abbot Kinney Company in

full payment for such transfer and assignment.

O.K. T. K.
S. K.

3. $19,100.00 of said $51,000.00 is to be paid by

cancellation of the indebtedness of first party to

Clan Kinney and Helen Kinney Gerety now

amounting to $19,100.00 in return for the transfer

and assignment by first party to Clan Kinney and

Helen Kinney Gerety of such part of first party's

said beneficial interest in said trust and in the said

stock of Ab])ot Kinney Company as $19,100.00 ))ear3

to $133,000.00, to wit, —^ ])art tliereof. Sucli
1 ,;53()

transfer [34] and assignment is to ])e executed con-

temporaneously witli the execution of this agree-

ment ••111(1 tlu' first i)ai'ty by his signature to this

agreement ncknowledges receipt of the wiitten can-

cellation and satisfaction of said indebtedness duly

exe<M;t(>d I'V said Chin Kinncx' :uu] Helen Kinnev
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Gerety in full payment for such transfer and as-

si^anient.

4. $1,000.00 of said $51,000.00 is to be paid by

cancellation by second party of the sum of $1,000.00

which first party agreed to pay second party for as-

suming first party's portion of the mortgage indebt-

edness upon what the parties hereto know as the 16

Park Avenue Property in Venice, California. Sec-

ond party by his signature to this agreement as-

sumes and agrees to pay first party's portion of said

mortgage indebtedness. Contemporaneously with the

execution of this agreement first party agrees to

transfer and assign to second party part of said
' 133

beneficial interest of first party in said trust and

in tlie said stock of said Abbot Kinney Company,

and second party hereby acknowledges receipt of

such transfer and assignment. Second party, hy

liis signature to this instrument, cancels, and ac-

knowledges full satisfaction of, his claim against

first ])arty for said $1,000.00 in this paragraph re-

ferred to.

O.K. T. K.
S.K.

5. The balance of said $51,000.00, to wdt, $11,-

511.14, has been, or is to be, paid by second party

to first party as follows: $500.00 on July 1, 1930,

and $11,011.14 contemporaneously w'ith the execu-

tion of this agreement, the receipt of which is here-

in- acknowledged by first party. In considera- [35]

tion of said payment of $11,511.14 to fii'st party by

second I'.iity, fiist ]);ii'ty agrees, contemporaneously
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^Yith the execution of this agreement, to transfer

and assign to second party such portion of his said

beneficial interest in said trust and in the stock of

Abbot Kinney Company as $11,511.14 bears to $133,-

000.00, to wit, —-—- ' - part thereof, and second
13,300,000

party by his signature to this instrument acknowl-

edges receipt of such transfer and assignment.

6. The balance of the purchase price, to wit, $82,-

000.00, together with interest thereon from July 1,

1930 at 5% per annum on all portions of said $82,-

000.00 remaining from time to time unpaid, is pay-

able, and second party agrees to pay same, in

monthly installments of $600.00 per month includ-

ing interest, as follows: The first installment of

$600.00 was paid on July 1, 1930, and receipt thereof

is hereby acknowledged, and subsequent installments

are payal)le on the first day of each and every sub-

sequent month subject to the conditions and limita-

tions hereinafter set forth. All payments are to be

credited first to unpaid accrued and earned interest

and the remainder thereof to principal. It is ex-

pressly understood and agreed tliat if, while second

party is an officer or director of Abbot Kinney Com-

pany and holds not less than the amount of stock

in the Abbot Kiimey Company which ho now owns

O.K. T. K.
8. K.

directly or indirectly, Abbot Kinney Company sus-

pends or reduces the monthly ]).iyinonts now beini}:

made to second party so that the total amount re-
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ceived by second party from Abbot Kinney Com-

pany and/or its subsidiaries, from all sources (now

aggregating $925.00 per month) is reduced below

$925.00 per month, then during the period that the

aggregate [36] of said items is below $925.00 per

month the said monthly payments of $600.00 are also

to be reduced in the same proportion; provided,

however, that if and while said monthly payments

to second party aggregate less than $500.00 per

month, all monthly payments can be suspended by

party at the option of second party. In such event

and should such suspension continue for sixty (60)

days and second party not make pajnnents of at

least $330.00 per month to first party, then either

part}^ hereto may terminate this contract by giving

a similar thirty-day notice to that provided in para-

graph 10 hereof, and with like effect. Anything

herein to the contrary notwithstanding, no suspen-

sion or reduction can be made by second party in

tlic $600.00 monthly installments in this agreement

piovided for prior to January 1, 1931, and notwith-

standing anything herein contained to the contrary,

if and wliile tlie monthly salary of Jack Gerety

from the Abbot Kiimey Company and/or its sub-

sidiaries is above the sum of $325.00 per month in

the aggregate or the salary of Edward Gerety, Jr.,

from Abbott Kinney Company or its sul)sidiaries is

above the sum of $350.00 per month in the aggre-

gate, tlie montldy installments of $600.00 herein-

aV)ov(' ])in\i(l('(l for cannot be suspended or reduced.
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O.K. T. K.
S.K.

7. Contemporaneously with the execution of this

agreement, first party agrees to assign and transfer

unto Asa V. Call, of Los Angeles, California, as

82
trustee, portion of his beneficial interest in said

133

trust and in the said stock of Abbot Kinney Com-

pany (being the proportion of his interest therein

that the sum of $82,000.00 bears to $133,000.00, to-

gether with any and all shares of the capital stock

of Abbot Kinney Company standing in the name of

first party or owned by first party, to be held hy

said Asa V. Call upon the following uses and trusts

:

To manage the same for the mutual protection [37]

of the interests of first party and of second party

under this agreement, and with full and irrevocable

power and authority to make assignments, trans-

fers and deliveries of such portion of the beneficial

interest of first party in said trust and in the said

stock of Abbot Kinney Company as second party

may become entitled to from time to time under tlie

terms of this agreement; to collect and receipt for

all dividends and the rents, issues and profits of said

beneficial interest or such portion thei'eof as re-

mains in the hands of said trustee from time to

time, and to disburse and a]^])l.\' tlie same as herein

provided. Upon tlie termination of tlie trust under

said declaration of trust (hited October 28, 191S,

executed by Abbot Kinney, to receipt for sucli

portion of the trust estate held under said trust as

first paity may ho entitle(] to thereuTider at said
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time, which he shall hold under the trusts and for

the uses and purposes specified herein; to execute

such consents, receipts and any and all other instru-

ments as may in the opinion of said trustee become

necessary ; to vote and/or instruct the trustees under

said trust dated October 28, 1918, executed by

Abbot Kinney in the manner that second party may
request the said Asa Y. Call as trustee to do, but not

inconsistent with the provisions of this agreement;

O.K. T.K. S.K.

upon the termination of this trust, to transfer and

O.K. T. K.
S.K.

assign to second party such portion of the trust

estate held by said Asa V. Call as trustee as second

party may then be entitled to under the provisions

of this agreement, and to transfer the remainder

unto first party; to exercise any and all other

powers which the said Asa V. Call as trustee shall

deem necessary for the protection of [38] the rights

and interests of first party and of second party not

inconsistent Avith the provisions of this agreement

and/or any modifications or changes hereof. Said

trustee sliall bo entitled to any costs and expenses

of said ti'ustee in administering said trust, which

shall ho a first lien and charge upon the trust estate

in flic liands of said trustee and to be paid from

time to time witli moneys available in said trust.

The trustee may resign at any time hy written

noti^'c 1() l)otli first party and second party. The

trustee iii.-)y Ix' removed only l)y tlie joint action of
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first party and second party executed in writing and

delivered to said trustee. Upon the resignation of

said trustee or the death of said trustee or the re-

moval of said trustee, a new trustee may be ap-

pointed in writing by the joint action of first party

and second party executed in writing; provided,

however, that if the parties hereto are unable to

agTee upon such new trustee within a period of ten

days, such new trustee shall be designated by the

person who is then presiding judge of the superior

court of Los Angeles County, California, upon the

application of any interested party. Such new trus-

tee shall be vested with all the powers and duties

and with the property rights herein granted to said

Asa V. Call as trustee. Said Asa V. Call as trustee,

O.K. T. K.
S.K

and any successor trustee, shall turn over all por-

tions of the trust estate then remaining in his hands

or constituting a part of the trust estate to such

new trustee, whereupon, and not before, he shall

be released and discharged as trustee hereunder.

The provision hereof shall apply to each successor

trustee. [39]

8. At the end of each six months^ period, to wit,

on January 1st and July 1st of each year during

the life of this agreement, it is expressly understood

and agreed that second party shall be entitled to

receive and have transferred and assigned to hini

by the trustee referred to in the preceding para-

gi'apli such portion of the present beneficial interest
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of first party in the trust created by Abbot Kinney

as the aggregate of the payments upon ])rineipal

resulting from the monthly installments paid on said

date and during the preceding six months bears to

the sum of $133,000.00, together with such portion

of the stock of Abbot Kinney Company not consti-

tuting a part of the trust estate as now stands in the

name of or is owned by first party as the aggregate

(^f such payments upon principal bears to the sum

of $82,000.00, and the trustee named in the preced-

ing paragraph is hereby irrevocably authorized and

instructed to execute such transfers and assignments

from time to time as second party becomes entitled

thereto under the provisions of this agreement.

9. Second party shall be entitled to receive any

and all dividends upon and the rents, issues and

profits of, the beneficial interest of first party in

said trust and in said stock of Abbot Kinney Com-

pany as may be assigned to said trustee as herein-

after provided which may be declared or accrue sub-

sequent to July 1, 1930, during the life of this agree-

ment.

O.K. T. K.
S.K.

10. In the event that second party shall fail to

jiay any installment which he is obligated to ])av

iindei- the terms and conditions hereof and such

failure shall continue for a period of thirty days

after wiittcii notice from first party to second

pai'ty, first party may, at the option of first party,

l»y written notice to second party and to tlie ti'ustee

named in para<;ra])h 7 hereof, cancel this agreement
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as to unpaid-for stock or beneficial interest, in

which event second [40] party shall be entitled to

OK. T. K.
S.K.

receive such portion of the said beneficial interest

of first party in said trust and in the stock of Abbot

Kinney Company as the total of the principal of the

purchase price then paid by second party hereunder

bears to the sum of $133,000.00 (excluding, of

course, such portion thereof as second party may

already have received), and second party shall for-

feit all interest in the remainder of said beneficial

interest and this contract shall thereupon cease and

determine.

11. In the event of the death of second party dur-

ing the life of this agreement the executor and/or

administrator of his estate may, within the period

of three months after the date of death of second

party, terminate this agreement by securing, within

said three months' period, an order of the court

liaving jurisdiction over the probate proceedings of

the estate of second party authorizing such action

and serving notice of such termination upon first

party, in which event the estate of second party

sliall be entitled to receive such portion of the said

beneficial interest of first party in said trust and in

the stock of A])bot Kinney Company as the total

of the principal of the purchase price paid by sec-

ond party hereunder bears to the sum of $133,000.00

O.K. T. K.
S.K.

fexcluding, of course, such ])nrtion of tb(» beneficial
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interest of first party in said estate and in the stock

of Abbot Kinney Company as theretofore has been

assigned and transferred by first party to second

party.

12. First party agrees to deliver to second party

contemporaneously with the execution of this agree-

ment his [41] written resignation as a director and

officer of Abbot Kinney Company and of all its sub-

sidiary companies, including Venice Hotel Corpora-

tion, in which first party may be a director and/or

an officer, together with his written resignation as

a trustee under the said trust created ])y A])bot

Kinney under date of October 28, 1918, hereinbefore

referred to, and as trustee under any other trusts

in which the parties hereto may be interested, which

second party is hereby irrevocably authorized to

present and have immediately accepted. First party

also agrees to deliver to second party contempor-

aneously with the execution of this agreement a

written release, cancellation and discharge of any

imd all other agreements between first and second

parties or in which first and second parties are

parties executed prior to July 1, 1930. Nothing in

this paragraph contained is intended to affect tlio

interests of the parties hereto in Western Feeding
( 'ompany.

lo. Su])j(H't to tlie limitations and conditions

herein contained, tins agreement shall be binding

upon the heirs, executors, administrators and as-

signs of the respective parties hereto.

In witness whereof, the parties hereto have ex-

ecuted this agreement in triplicate original as of the
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day, month and year herein first above written, each

party hereto retaining one original and the third

original being deposited with Mr. Asa V. Call as

trustee.

THORNTON KINNEY,
SHERWOOD KINNEY.

I hereby accept the trusts provided for in para-

[42] graph 7 hereof, this 5th day of August, 1930.

ASA V. CALL.

For a valuable consideration, receipt of which is

hereby acknowledged, I hereby sell, assign and

transfer to and deposit with the BANK OF
AMERICA National Trust and Savings Associa-

tion, all of my right, title and interest in and to the

foregoing and within contract, declaration of Trust,

and the property therein described.

Dated November 30th, 1930.

THORNTON KINNEY.

[Endorsed]: United States Board of Tax Ap-

peals, Sep 18, 1930. [43]
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United States Board of Tax Appeals

Estate of Winifred H. Kinney, Petitioner, v. Com-

missioner of Internal Revenue, Respondent

Docket No. 49582. Promulgated May 1, 1934.

A testator directed that certain securities

should be held in trust for a period of 12

years after his death, with the income pay-

able to his widow and children, in propor-

tions named, during their respective lives.

At the termination of the trust, the will

provided that title to the whole of the prop-

erty should immediately vest in the bene-

ficiaries, in proportions indicated, by title

absolute. Should all beneficiaries die before

teimination of the trust, its corpus was

directed to be distributed among certain

grandchildren of testator. Held, at testa-

tor's death the widow took an immediate

vested remainder interest in the corpus of

the trust, which interest was properly in-

voiced as an asset of her estate at her death,

which occurred before termination of the

trust. In Re Fair's Estate, 122 C^al. 523;

60 Pac. 442.

R. (\ (xortner, for the petitioner.

T. M. Mather, Esq., for tlie respondent.

OPINION
Lansdon : 'I'hc respondent has (h'terniined a de-

ficiency in estate tax in the amount of $3,968.07.
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Two questions are involved, viz., (1) Whether the

decedent at date of death had a vested interest in

one-ninth of the corpus of a certain trust, and (2)

the vahie of such interest at that date. The parties

have tiled a stipulation which the Board accepts.

The material facts so agreed to may be summarized

as follows:

Winifred H. Kinney, the decedent, died testate

on December 6, 1927. This appeal is prosecuted by

Sherwood Kinney and R. C. Gortner, as executors,

both living in Los Angeles, California.

On October 28, 1918, Abbot Kinney, husband

of the decedent, executed a trust indenture which

included the following:

That Abbot Kinney of Los Angeles County, Cali-

fornia, herein designated the trustee, does hereby

covenant and declare that he has and holds the title

to tlie following described property in trust for the

uses and purposes hereinafter expressed, to-wit:

All shares of stock owned by and all shares out-

standing in the name of Abbot Kinney on the books

of the company in the Abbot Kinney Company, a

corporation, organized under the laws of California,

and which said title and [44] ownership of shaves

includes all shares heretofore issued by said com-

pany, except three (3) shares.

That said trustee shall have the power to sell,

transfer, convey and mortgage all or any of said

property, and to receive the rents and ])rotits ivo\\\

Fai<l pi'operty, and as incidental thereto to manage

said property and vote all shares of stock, and to
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\M\\ and apply said rents and profits for the support

and maintenance of the following named persons,

in the proportions hereinafter stated, to-wit:

To Thornton Kinney one-sixth (1/6) ; to Sher-

wood Kinney one-sixth (1/6) ; to Innes Kinney one-

sixth (1/6); to Carleton Kinney one-sixth (1/6);

to Winifred H. Kinney for the support and main-

tenance of herself, and for the support and mainten-

ance of the two minor children of Abbott Kinney,

to-wit: Helen Kinney and Clan Kinney, to be con-

trolled and applied by said Wilfred H. Kinney, one-

third (1/3) ;
provided, however, that during' the life

of Abbot Kinney, trustee above named, he shall act

as the sole trustee under this declaration of trust,

and he being the sole trustor and maker of this trust

shall have the power to revoke this trust at any time

during his lifetime, and during his life time he

reserves and shall have the right to receive and to

apply one-half of all the rents, income and profits

from the property above described for his sole use

as he may determine. In case of the death, absence

or inability to act, of said Abbot Kinney, trustee,

such vacancy shall be filled by a board of directors

composed of the following named persons, by pro-

j)('r tiansfers and declarations of trust; Thornton

Kinney; Winifred H. Kinney; Sherwood Kinney,

Innes Kinney and Carleton Kinney, and in case of

death, absence or inability to act of either or any of

said five, then such vacancy shall be filled Iw Clan

Kinney and Helen Kinney, in tlie order named, and

all such trustees, in turn, shall have and be ]ios-
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sessed of all the power under this trust hereinbefore

mentioned.*******
Upon the termination of this trust, unless re-

voked, the title to the whole of said property, so

held in trust, shall immediately vest in the above

named beneficiaries by title absolute, in the same

proportions above named for rents and profits and

the said one-third (1/3) above set forth for the sup-

port of Winifred H. Kinney, Helen Kinney and

Clan Kinney, will pass to them in equal shares by

absolute title.*******
Winifred H. Kinney, wife of said Abbot Kinney,

hereby joins in this instrument, and hereby declares

that all of said property transferred in trust as

aforesaid is the separate property and estate of said

Abbot Kinney, subject to his disposition and con-

trol, and hereby renounces all claims to said prop-

erty as comnumity property or otherwise, and sets

the same apart as the sole property and estate of

said Abbot Kinney.

Abbot Kinney died in November, 1920. Tlie de-

cedent bequeathed her interest in tlie trust to her

two children, (^lan Kinney and Tlolon Kinney

Gerety. The other beneficiaries of the trust were

cliildren of the trustor by a previous marriage.

The net worth of the Abbot Kinney Co. on De-

cember 6, 1927, as reflected by the liook values of its

assets, was -$1,814,10:5.93, and on June 30, 1920, was

$1,438,016.60. On July 1, 1930, Innes Kinney sold
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a one-sixth beneficial interest in the trust to Carle-

ton Kinney for [45] $133,000. On August 5, 1930,

Thornton Kinney sold a one-sixth beneficial interest

in the trust to Sherwood Kinney for $133,000.

It is stipulated that if called as witnesses, C. C.

Hogan, trust officer, Security First National Bank

of Los Angeles, would testify that in his opinion

^Irs. Kinney could not have sold her interest in the

trust for more than 50 per cent of the pro rata value

of the capital stock of the corporation in 1927;

that W. D. Newcomb, Jr., president of the First Na-

tional Bank of Venice, California, would testify

that the fair market value of Mrs. Kinney's inter-

est in the trust in 1927 was not in excess of 25 per

cent of the fractional worth of the corporation ; and

that Herbert Hertel, manager of the Venice Branch

of the Securit}^ First National Bank of Los Angeles,

would testify that in his opinion Mrs. Kinney's

beneficial interest was worth 33-1/3 per cent of the

fractional net worth of the corporation's assets in

1927.

On the question whether or not the decedent at

the time of her death owned a vested interest in the

corpus of the trust, we must sustain the contentions

of the respondent.

Construing the trust instrument from its four

corners, it is clear that it created an executed trust

wliidi gave to the ])eneficiaries not only tlie income

fj'oni flic trust estate during its life, lint a vested
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interest as remaindermen in the corpus, which be-

came absolute at its termination. In Re Fair's

Estate, 122 Cal. 523 ; 60 Pac. 442 ; Nobel v. Leonard,

153 Cal. 245 ; 94 Pac. 1047 ; Mchol v. Emery, 109

Cal. 323; 41 Pac. 1089.

The petitioner argues that because the language

of the trust instrument provides that upon termina-

tion of the trust the title to the whole of the prop-

erty ''shall immediately vest" in the beneficiaries

b}' title absolute, no title could vest in the bene-

ficiaries until such time. It is obvious that in taking

this position the petitioner has confused the deced-

ent's title to a vested remainder in the corpus of

the trust with that of title absolute in the whole

property after exhaustion of the trust. The re-

maindermen and the "particular estate" (trust

estate here) are separate species of property, com-

plement, however, to each other and created at the

same time and by the same instrument. The title

to both passed out of the owner at the time he

created the trust ; one going to the trustees, and the

other to the remaindermen, they being in esse at the

tiiiio. 23 R. C. D. 492; Doe v. (Vonsidine, () Wall.

458: Anderson v. ?'"essinger, 146 Fed. 929: Bunting

v. 8peck, 21 Pac. 288.

The corpus of the tnist here considei'cd consisted

of the capital stock of the Abbot Kinney Co., and

in determining the value of the decedent's interest

in it at the time of her death i-espondent took as

his base the agreed net worth of that company's

assets on that date and divided it bv nine. The
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])etitioiier contends that in no event [46] could the

value of that interest have been equal to a one-ninth

part of such net worth, because of the fact that pos-

session and control were in the trustees, and seeks to

establish the fair market value of such interest at

the date of decedent's death by showing sales made

by two cobeneficiaries of their respective interests in

the trust on or about June 30, 1930.

The alleged sales of interests, so referred to, being

more than two years and six months after de-

cedent's death (December 6, 1927), are too remote

in point of time to serve as a guide in determining

values on the basic date. A review of the sale agree-

ments also shows that they were not cash sales, but

mere contracts in which credits and washing out of

accumulated advances formed the major part of the

considerations involved. They, therefore, furnish

us no useful guide in this inquiry and will be dis-

]egarded.

The parties have agreed what certain bank of-

ficials, if present, would testify respecting their in-

dividual opinion of decedent's interest, expressed in

percentages of and comparisons to the corporation's

assets. One opinion, so put into the record, sug-

gests that decedent's interest could not have been

sold for more than 50 per cent of the pro rata of one

ninth of the corporation's capital stock iu 1927.

Another is that the vahu' of tliat interest was not in

excess of 25 per cent of the corporation's net worth;

and the other that the interest was worth 33-1/3
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per cent of the net worth of the corporation's in-

terest in 1927.

It is obvious that these vague opinions in no sense

constitute proof, and, even as argimients, they as-

sign no reasons for the positions assumed. The first

two are negative in character and attempt to say

what price the decedent's interest could not have

been sold for on the basic date, and the other what

that interest's relative value was compared to the

corporation's net assets. These opinions, like the

alleged sales hereinbefore mentioned, are not evi-

dence, and we merely refer to them in this opinion

to indicate the extent to which the petitioner has

failed in giving us any proof to show that the re-

spondent erred in his determination of the value of

a one ninth interest in the trust in the amount of

$201,5()7.10. Warien M. Horner, 5 B. T. A. 974;

Wm. A. Pringle et al.. Executors, 6 B. T. A. 299;

English & Scottish Law Life Assurance Assn., 10

B. T. A. 454; G. S. Patterson, 17 B. T. A. 716.

Decison will be entered for the respondent.

[Seal] Board of Tax Appeals. [47]
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United States Board of Tax Appeals

Washington

Docket No. 49582

ESTATE OF WINIFRED H. KINNEY,
Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the determination of the Board, as

set forth in its report promulgated May 1, 1934, it

is

Ordered and Decided : That there is a deficiency in

estate tax in the amount of $3,968.07.

[Seal] (Signed) W. (I. LANSDON.
Member. [48]

[Endorsed]: Entered May 5, 1934.

[Title of Court and Cause.]

PETITION FOR REVIEW.

To the Honorable, the Judges of the United States

Circuit Court of Appeals for the Ninth Circuit

:

Sherwood Kinney as Executoi' of, and Helen

Kinney Gerety as Administratrix with the Will An-

nexed of, the Estate of Winifred H. Kinney, de-

ceased, present their petition on behalf of the Estate

of Winifred 11. Kinney, deceased, and file tlie same

in ])nrsnance of the provisions of Section 1001 of

file Act of Congress approved February 26, 1926,

entitled, '^The Revenue Act of 1926", and the acts
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amendatory thereof and supplemental thereto, for

the review of the decision of the United States

Board of Tax Appeals promulgated on May 1st,

1934 and entered on May 5th, 1934, approving a

deficiency in estate tax of the Estate of Winifred

H. Kinney, deceased, [49] in the amount of thirty-

nine hundred and sixty-eight and 7/lOOths dollars

($3968.07), and respectfully show to this Honorable

Court as follows:

I.

The nature of the controversy is as follows:

The controversy arises out of the construction of

a certain Trust Indenture executed by Abbot Kin-

ney, husband of the decedent, in 1918, and also the

method used in fixing the value of decedent's inter-

est thereunder.

In the document referred to, the said Abbot

Kinney designated himself as trustee, and declared

that he held title as trustee for certain purposes

therein set forth, to all of the shares of stock of

Abbot Kinney ( 'ompany, a corporation, standiu"- in

his name. He retained power to revoke said trust

during his lifetime. As such trustee he had power

to sell and convey, receive the rents and profits, vote

the shares of stock, and "to pay and api>l\' said

rents and profits for tlie support and maintenance

of" his wife, Winifred H. Kinney, and ccrlniu chil-

dren of the deceased, named in said document.

No other person was a party t(^ the Declaration

of Trust except Abbot Kinney and his wife Wini-

fred H. Kimicy, wlio joined in tlic same ;nid t]('-
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clared the property of the trust was his separate

])roperty.

The trust provided that it should last for a [50]

period of twelve years after the death of Abbot

Kiiiuey, and that, upon its tennination, the title to

the whole property should immediately vest in the

named beneficiaries by title absolute, in the same

proportions as they were to receive the rents and

profits.

The trust was never revoked during Abbot Kin-

ney's lifetime.

The trust contained no express ]3rovision for dis-

tribution of the property except as hereinabove

stated.

Abbot Kinney died in November, 1920; Winifred

H. Kinney died December 6th, 1927; consequently,

the twelve year period expired after the death of

Winifred H. Kinney.

The Commissioner held that, at Abbot Kinney's

death, the widow took an immediate vested re-

mainder in the corpus, and the Commissioner fixed

the value of the same on the basis of the book value

of the stock of the corporation, without taking into

consideration tlie fact tliat, at said date, the stock

was still hold in trust, and the Estate of Winifred

H. Kinney had no right to vote the stock or exercise

any control over it other than to accept the divi-

dends.

The Kxecutors, on behalf of tlie said Estate, con-

tended that, under the peculiar wording of the trust

agreement, no title vested until the termination of
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the trust, and therefore that no title at all vested in

the estate of Winifred H. Kinney which was tax-

able. [51] They also contended that if any title did

vest which was taxable, the method of fixing the

value of the stock used by the Commissioner was

erroneous, and the amount of tax therefore exces-

sive.

II.

DESIGNATION OF COURT OF REVIEW.
The petitioners are respectively Executor and Ad-

ministratrix with Will Annexed of the said Estate

of Winifred H. Kinney, deceased, and are both re-

sidents of Los Angeles C^ounty, California, of which

County the said deceased died a resident.

The proceedings for the probate of the said estate

are pending in the Superior Court of the State of

California, in and for the said County of Los An-

geles, and the petitioners, being aggrieved by the

findings of fact, opinion, decision and order, seek

a review thereof in accordance with the provisions

of the Revenue Act of 1926 and Acts amendatory

thereof and supplemental thereto by the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, within which Circuit is located the office of

tlie Collector of Internal Revenue at Los Angeles,

with whom petitioners made and filed their returns

of Federal Estate taxes.
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III.

ASSIGNMENTS OF ERRORS.
Petitioners, as a basis for review, make the fol-

lowing assignments of errors: [52]

First : That the said United States Board of Tax

Appeals erred in deciding that, at the date of her

death, the deceased, Winifred H. Kinney, had a

vested interest in the corpus of a certain trust made

by Abbot Kinney in his lifetime.

Second: The United States Board of Tax Ap-

peals erred in deciding that the trust agreement

created an executed trust which gave to the bene-

ficiaries not only the income from the trust estate

during its life, but a vested interest as remainder-

men in the corpus which became absolute at its

termination.

Third: That the United States Board of Tax

Appeals erred in approving the fixing of the value

of decedent's interest in the trust as the agreed net

worth of the Abbot Kinney (Company's assets on

the date of death and dividing it by nine.

Fourth: That the United States Board of Tax

Appeals erred in liolding that the sale of interests

in the ti'ust two years and six months after the de-

cedent's death was too remote i' point of time to

serve as a guide in determining values on the basic

date.

Fiftli: Tliat the United States Board of Tax

Ap]jeals ei'red in disregarding said sale in the fixing

of th(^ vnluo of docodont's nlloGfod interest.
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Sixth: That the United States Board of Tax Ap-

peals erred in disregarding the testimony of certain

[53] bank officials which was stipulated to, as to the

value of decedent's interest in the trust estate.

Wherefore, your petitioners pray that this Hon-

orable Court may review such findings, decree,

opinion and order, and reverse and set aside the

same, and that the Clerk of the United States Board

of Tax Appeals be directed to transmit and deliver

to the Clerk of this Court certified copies of all and

every of the documents necessary and material to

the presentation and consideration of the foregoing

Petition for Review, and as required by the rules

of the said court and the statutes made and pro-

vided.

SHERWOOD KINNEY,
Executor of the Estate of Wini-

fred H. Kinney, Deceased.

HELEN KINNEY GERETY,
Administratrix with Will Annexed

of the Estate of Winifred H.

Kinney, Deceased.

R. V. GORTNER,
Attorney for Petitioner

Sherwood Kinney, Executor.

HAROLD J. CASHIN,
Attorney for Petitioner

Helen Kiiniev Oeret\',

Administratrix with tlie

Will Annexed. [54]
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State of California,

County of Los Angeles.—ss.

R. (\ (lORTNER, being first duly sworn, de-

poses and says:

That he is the attorney for Sherwood Kinney,

one of the petitioners herein, and, as such, is duly

authorized to verify the petition for review by the

United States Court of Appeals in the Ninth Cir-

cuit of the decision in the above entitled case.

That he has read the said petition and is familiar

with the contents thereof, and that the facts therein

stated are true except such facts as may be stated

on information and belief, and those facts he ])e-

lieves to be true.

R. C. GORTNER
Subscribed and sworn to before me this 27 day of

July, 1934.

[Seal] ROBERT MARCUM,
Notary Public in and for said County and State.

My Commission expires February 26, 1938.

[Endorsed] : United States Board of Tax Appeals.

Filed Jul. 30, 1934. [55]

vState of California,

County of Los Angeles—ss.

HAROLD J. (^\SHIN, being first duly sworn,

deposes and says:

That he is the attorney for Helen Kinney Gerety,

one of the i)etitioners herein, and, as such, is duly
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authorized to verify the petition for review by the

United States Court of Appeals of the Ninth Cir-

cuit of the decision in the above entitled case.

That he has read the said petition, and is fa-

miliar with the contents thereof, and that the facts

therein stated are true except such facts as may be

stated on information and belief, and those facts

he believes to be true.

HAROLD J. (^ASHIN.

Subscribed and sworn to ])efore me this 27th day

of July, 1934.

[Seal] GLADYS GILKS,
Notary Public in and for said County and State.

My Commission expires Nov. 19, 1934.

[Endorsed] : United States Board of Tax Appeals.

Filed Jul. 30, 1934. [56]

[Title of Court and Cause.]

NOTK^E OF FILING OF PETITION
FOR REVIEW.

To Robert H. Jackson, General Coimsel Bureau of

Internal Revenue, Washington, D. C, Attorney

for Respondent Commissioner of Internal

Revenue

:

Please take notice that tlie undersigned did. on

the day of July, 1934, file with the Clerk of

the United States Board of Tax Appeals at Wash-

ington, D. C., a Petition for Review by the UnitiMl

States Circuit Court of A])p('als for the Ninth Cir-
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cuit, of the decision of the Board heretofore ren-

dered in the above entitled case.

A copy of the Petition for Review and the As-

signments of Errors as filed is hereto attached and

served upon you. [57]

Dated: this day of July, 1934.

R. C. GORTNER,
Attorney for Petitioner

Sherwood Kinney, Executor.

HAROLD J. CASHIN,
Attorney for Petitioner Helen

Kinney Gerety, Administra-

trix with the Will Annexed.

Copy of the above Notice and copy of the Petition

for Review is hereby accepted this 20th day of

Aug., 1934.

(Sgd) ROBERT H. JACKSON,
General Counsel Bureau

of Internal Revenue. [58]

[Title of Court and Cause.]

PRAECIPE FOR TRANSC^RIPT OF REC^ORD.

To the Clerk of tlie United States Board of Tax

Appeals, Washington, D. C.

You are hereby requested to make a transcript

of the record to be filed in the United States Circuit

Court of Appeals for tlie Nintli Circuit pursuant to

a petition for review filed in the al)ove entitled court,

and to include in such transcript of record the fol-

fowing and no other papers and exhibits, to-wit:

1. IVtitioii to llie hn'.ivd filed July 16, 1930.

2. Amended petition filed September 5, 1930.
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3. Answer of respondent filed October 28, 1930.

4. Stipulation of facts, with exhibits A and B
attached, filed September 18, 1933,

5. Opinion of the board promulgated May 1,

1934, and decision finding a deficiency of $3968.07

entered May 5, 1934. [59]

6. Petition for Review filed July 30, 1934.

7. Notice of filing Petition for Review, together

with proof of service of said note and petition.

8. The docket entries of all proceedings before

the Board of Tax Appeals.

9. This praecipe and service thereon.

Said transcript to be prepared as required by law

and the requirements of the Board of Tax Appeals

and the requirements of the United States Circuit

Court of Appeals for the Ninth Circuit, and to be

filed in the office of the Clerk of the United States

Circuit Court of Appeals for the Ninth Circuit at

San Francisco.

Dated: August 31st, 1934.

(Sgd) R. i\ GORTNER,
Attorney for Sherwood Kinney,

Executor of the Estate of

Winifred H. Kinney, Deed.

(Sgd) HAROLD J. (^\SHIN,

Attorney for Helen Kinney

Gerety, Administratrix \vi1li

Will Annexed of the p]state of

Winifred II. Kiiincx-, Deceased.
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Service of the above praecipe accepted and ac-

knowledged this 4th day of September, 1934.

ROBERT H. JACKSON,
Assistant General Counsel for the

Bureau of Internal Revenue.

[Endorsed] : United States Board of Tax Appeals.

Filed Sept. 7, 1934. [60]

[Title of Court and Cause.]

CERTIFICATE.
I, B. D. Gamble, clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages,

1 to 60, inclusive, contain and are a true copy of

the transcript of record, papers, and proceedings

on file and of record in my office as called for by

the Praecipe in the appeal as above num])ered and

entitled.

In testimon}' whereof, I hereunto set my hand and

affix the seal of the United States Board of Tax

Appeals, at Washington, in the District of Colum-

l)ia, tliis 27th day of September, 1934.

[Seal] B. D. GAMBLE,
Clerk, United States Board of Tax Appeals.
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[Endorsed]: Xo. 7639. United States Circuit

Court of Appeals for the Ninth Circuit. Estate of

Winifred H. Kinney, Deceased, by Sherwood Kin-

ney and R. C. Gortner, Executors, Petitioner, vs.

Commissioner of Internal Revenue, Respondent.

Transcript of the Record. Upon Petition to Review

an Order of the United States Board of Tax

Appeals.

Filed October 8, 1934.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals,

for the Ninth Circuit.
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No. 7639.

Oltrruit (Court of Apppala
3F0r tljp 5Jtutlj (Etrruit.

Estate of Winifred H. Kinney, De-

ceased, by Sherwood Kinney and R.

C. Gortner, Executors,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

BRIEF FOR PETITIONER.

A.

THE QUESTION.

The question before the Court is, first, whether de-

ceased's estate had any taxable interest in property held

under a declaration of trust executed by her predeceased

husband, which had not terminated at her death, and which

trust specifically provided that the corpus would not vest

until the termination of the trust. Second, if deceased's

estate did have such a taxable interest, was the method

adopted by the Commissioner for determining the value

of that interest proper, that is, basing it on the book value

of the shares so held in trust, although the trust would

not terminate for a full five years after the death of

deceased.



B.

STATEMENT OF THE EVIDENCE.

This is a petition for review of the decision of the Board

of Tax Appeals approving a deficiency in estate tax of

the Estate of Winifred H. Kinney, deceased, in the sum

of $3968.07.

The deficiency was the amount of the tax on a one-ninth

interest in a trust fund, at the vakiation determined by the

Commissioner. The petitioners dispute both the amount

of the tax, and the ownership by the estate of any taxable

interest in the trust fund.

The facts are briefly as follows:

Winifred H. Kinney died December 6th, 1927. She

was the wife of Abbot Kinney, who predeceased her and

died in November 1920. Abbot Kinney, in the year 1918,

created a trust by declaration, a copy of which appears

in full in the Transcript, page 21 et seq. In brief, it

declared that he held the legal title to all except three

shares of stock of Abbot Kinney Company, a corporation.

As trustee he had the power to manage the same, and

receive the rents and profits and pay them "for the sup-

port and maintenance of" certain members of his family,

to wit: One-sixth to each of four children by a former

marriage, and the balance "to Winifred H. Kinney for the

support and maintenance of herself, and for the support

and maintenance of the two minor children of Abbot

Kinney, to wit : Helen Kinney and Clan Kinney, to be con-

trolled and applied by said Winifred H. Kinney, one-

third (j/^);" etc.

During his lifetime he retained tlie right to act as sole

trustee, to revoke the trust, and U> use half the rents and
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profits for his own purposes. In case of his death, the

vacancy was to be filled by four of the named beneficiaries.

[Tr. p. 22.]

It further provided that the trust should terminate 12

years after the death of Abbot Kinney [Tr. p. 22], and

that upon the termination "the title to the whole of said

property, so held in trust, shall immediately vest in the

above named beneficiaries by title absolute, in the same

proportion above named for rents and profits and the said

one-third (^ ) above set forth for the support of Wini-

fred H. Kinney, Helen Kinney and Clan Kinney, mill pass

to them in equal shares by absolute title."

Winifred H. Kinney joined in the Trust, declaring the

property was the sole and separate property of Abbot

Kinney, and renounced "all claims to said property as com-

munity property or otherwise, and sets the same apart as

the sole property and estate of said Abbot Kinney."

The matter was submitted to the Board of Tax Appeals

on an agreed statement of facts [Tr. p. 19].

The executors of Winifred H. Kinney's estate (one of

whom has since resigned and been succeeded by an admin-

istratrix with the will annexed) contended that the de-

ceased had no vested interest in the corpus of this fund

at the time of her death. The Commissioner contended

she had such interest, to wit: a vested interest in l/9th of

the corpus, and levied the deficiency tax of $3968.07.

basing the tax on one-ninth of the full book value of the

stock. This was done in spite of the fact that the trust

had not terminated in 1927 when Winifred \\. Kinney

died, and could not terminate until 1932.



c.

STATUTES AND REGULATIONS INVOLVED.

Revenue Act of 1926, Sec. 302:

"The value of the gross estate of the decedent shall

be determined by including the value at the time of his

death of all property, real or personal, tangible or

intangible, wherever situated

—

(a) To the extent of the interest therein of the

decedent at the time of his death; * * *"

Reg. 70, Art. 13:

"General.—The value of all property includable in

the gross estate is the fair market value thereof at the

time of the decedent's death. The fair market value

is the price at which property would change hands

between a willing buyer and a willing seller, neither

being under any compulsion to buy or to sell. Where
the property is sold within a reasonable period after

the decedent's death, and it is shown that the selling

price reflects the fair market value thereof as of the

date of decedent's death, the selling price will be ac-

cepted. Neither depreciation nor appreciation in

value subsequent to the date of decedent's death will

be considered. All relevant facts and elements of

value should be considered in every case.

"Stock in a close corporation should be \aluod

upon tlie basis of the company's net worth, earning

and dividend-paying capacity, and all other factors

having a bearing upon the value of the stock. Com-
plete financial and other data upon which the estate

basis its valuation should be submitted in duplicate

with the return.



"Where as to any particular security conditions of

sale or ownership are such that the fair market
value, determined as already indicated, would not af-

ford a proper basis for valuation, the Commissioner,

on final audit, will establish the value by considering

all relevant factors."

D.

ASSIGNMENT OF ERRORS RELIED UPON.

First: That the said United States Board of Tax Ap-

peals erred in deciding that, at the date of her death, the

deceased, Winifred H. Kinney, had a vested interest in the

corpus of a certain trust made by Abbot Kinney in his

lifetime.

Second: The United States Board of Tax Appeals

erred in deciding that the trust agreement created an

executed trust which gave to the beneficiaries not only the

income from the trust estate during its life, but a vested

interest as remaindermen in the corpus which became

absolute at its termination.

Third : That the United States Board of Tax Appeals

erred in approving the fixing of the value of decedent's

interest in the trust as the agreed net worth of the Abbot

Kinney Company's assets on the date of death and divid-

ing it by nine.

Fourth : That the United States Board of Tax Api)eals

erred in holding that the sale of interests in the trust two

years and six months after the decedent's death was too

remote in point of time to serve as a guide in determining

values on the basic date.
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Fifth: That the United States Board of Tax Appeals

erred in disregarding said sale in the fixing of the value

of decedent's alleged interest.

Sixth : That the United States Board of Tax Appeals

erred in disregarding the testimony of certain bank officials

which was stipulated to, as to the value of decedent's in-

terest in the trust estate.

E.

ARGUMENT.

There are two principal questions involved, the first

arising out of the first two Assignments of Error, and

the second out of the remaining assignments.

I.

Did the Trust Instrument Create a Vested Interest

in the Corpus in Winifred H. Kinney?

It is to be noticed at the outset that in the trust in-

strument Winifred H. Kinney renounced all claims to the

property as community property, or otherwise. The trust-

or covenanted that he held the legal title for certain uses

and purposes—not for certain persons. These purposes

were t<j ai)ply the rents and profits to the support and

maintenance of seven named individuals, in certain frac-

tions.

Obviously these persons could be sui)ported and main-

tained only u]) to the date (j1 tlieir respective deaths, and

the benefit would cease upon their death.
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Upon the termination of the trust at the end of twelve

years after trustor's death, it provides that title ''shall

immediaely vest" in the before-named beneficiaries by title

absolute [Tr. p. 22), and the one-third for the support

of Winifred H. Kinney, Helen Kinney and Clan Kinney

''will pass' to them in equal shares. [Tr. p. 22>.\

There are no words of present grant anywhere in the

instrument. There are no granting words at all, except

those quoted in the last paragraph. It is apparent, there-

fore, that the trustor did not intend the corpus to vest

at all until the termination of the trust. The words "shall

. . . vest" and "will pass" leave no room for doubt.

They follow in the same sentence which begins: "Upon

the termination of the trust . . ,", and obviously refer

to the future. Otherwise, they can have no meaning at all.

The intention of the trustor is the determining factor

in the construction of such a document.

26 Cal. Jur. 1014; Estate of Blake, 157 Cal. 448.

458, 108 Pac. 287; Cal. Civil Code, Sec. 1636.

Logically, and according to well established rules of

construction, that intention is to be established principally

from the words (jf the instrument itself.

Cal. Civil Code, Sees. 1638, 1639.

The Roard of Tax Appeals in its decision attempts to

construe the instrument from its "four corners." [Tr. p.

58.] However, it overlooks that cardinal rule of construe-
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tion that every part, and every word, is to be given effect,

if such construction is practicable.

Cal. Civil Code, Sec. 1641 ; Cal. Code of Civil Proc.,

Sec. 1658; 6 Cal. Jiir. 259; Fitrdy v. Buffurns, 95

Cal. App. 299, 303.

The Board of Tax Appeals held that a vested remainder

in the corpus was given to the various beneficiaries. [Tr.

pp. 58-59.] The authorities cited in the decision [Tr. p.

59] do not sustain such a theory under the present facts.

In any event, it is certain that a claimant for a share of

the corpus could not base his claim for a share of this trust

on such a loose ''four-corner" construction, for there is

not a single granting word in the instrument excepting

those providing for vesting upon the termination. What-

ever may be the rule in other cases is unimportant under

the particular facts here.

If a claim for a share of the corpus could not be sub-

stantiated, it is obvious there is nothing to tax.

It is unnecessary to determine in this proceeding whether

the portion of the trust property in question reverted to

the estate of the trustor, Abbot Kinney, or what disposition

was made of it, for the estate tax in the Winifred H.

Kinney estate could only attach upon the theory that

title in the corpus vested during her lifetime. Nor does

the fact that she attempted to dispose of any interest she

might have under the trust instrument in her will make any

difference, for she had defmitcly renounced all interest,

and could create none by such a provision in her will.
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II.

Even if Winifred H. Kinney Left a Taxable Share,

It Was Excessively Taxed by the Commissioner.

If petitioner's contention on the first point made be in-

correct, and it should be held that Winifred H. Kinney

left a vested interest in one-ninth of the estate (which,

of course, we do not concede), nevertheless, the tax was

improperly assessed.

The Commissioner based the tax on the value of the en-

tire capital stock as reflected by the net worth of the com-

pany's assets at the date of death of Winifred H. Kinney.

The amount of sucli net worth was stipulated to. [Tr.

p. 27.]

In 1927, at Winifred H. Kinney's death, the right to

rents and profits ceased. There remained no right to vote

the stock, or exercise any act of ownership over it. Un-

questionably the "vested remainder" of the Winifred H.

Kinney estate—assuming it owned such a remainder

—

which was definitely tied up for 5 years, did not have the

identical value of stock free from such restrictions.

Could a rational person suggest that such an interest

might be sokl by the executors for the proportionate value

of the corporation's assets, where the purchaser would have

to wait 5 years before he could enjoy any benefit from his

investment ?

The Court has judicial notice of the nationwide depres-

sion which started in 1929—halfway through the ])eriod

from the death of Winifred H. Kinney and the time when

the stock would become free of the trust. With this in
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mind, is it reasonable to believe this "vested remainder"

—

an interest in stock which could not become absolute until

1932—was reasonably worth the proportionate value of

the corporation's assets in 1927, when it was quite likely

the corporation would be in receivership or bankruptcy

before the interest became absolute?

The executors contended the value was, at most, not

over 50 i)er cent of the free pro rata value of one-ninth

of the company's assets. This was supported by the testi-

mony of C. C. Hogan, Trust Officer of Security-First

National Bank of Los Angeles, W. D, Newcomb, Jr.,

President of First National Bank of Venice, and

Herbert Hertel, Manager of Security-First National

Bank, Venice Branch. This testimony was received

under stipulation of facts that these men would so

testify, if called as witnesses. The first estimated the

value as 50 per cent of the pro rata value, the second as

25 per cent., and the third as SSj/s per cent. No question

was raised as to the competency of this testimony, or the

qualification of these witnesses. [Tr. p. 28.]

There were no sales of stock. There were, however,

certain sales of beneficial interests, evidence of which was

introduced. They showed a valuation of $133,000.00 for

a l/6th interest, on which basis a one-ninth interest would

have had a value of $88,666.67. These sales were stip-

ulated to [Tr, p. 27] and the agreements were introduced

in evidence [Tr. p. 29 ct scq.).

While these sales were made two years after Winifred

H. Kinney's death, they were made during the period be-

fore the vesting became absolute. Being the only sales,

they were entitled to some weight. The balance sheet

of the corporation near the date of these sales was also
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introduced and stipulated to [Tr. p. 27] which gave a fair

basis for comparison.

The Board of Tax Appeals passed lightly over all of

this testimony as to value, terming the bankers' testimony

'Vague opinions", which are "not evidence." There being

no sales, other than those in evidence, what other evidence

could there be than opinions of those familiar with such

transactions ?

No testimony was offered by the Commissioner other

than the net worth, as shown by the balance sheet. By

Article 13, Regulations 70, (supra) the valuation of the

stock of a close corporation should not only be upon the

company's net worth, but its earning and dividend paying

capacity, and all other factors having a bearing on the

value of the stock. Certainly the impounding of this stock

in a trust is a factor having a bearing on its value. No
testimony was offered by the Commissioner on this phase,

and the testimony was therefore undisputed that such

interest was worth not over 50 per cent of the fractional

net worth.

Petitioners believe that the order of the Board of Tax
Appeals should be reversed.

Respectfully submitted,

R. C. GORTNER,

Attorney for Sherwood Kinney, Executor of the Estate

of Winifred H. Kinney, deceased.

Harold J. Cash in.

Attorney for Helen Kinnev Gerety, Administratrix with

Will Annexed of the Estate of Winifred H. Kinney,

deceased.
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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 7639

Estate of Winifred H. Kinney, Deceased, by

Sherwood Kinney and R. C. Gortner, Executors,

petitioner
V.

Commissioner of Internal Revenue, respondent

>0N PETITION FOR REVIEW OF DECISION OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF FOR THE RESPONDENT

OPINION BELOW

The only previous opinion in this case is that of

the Board of Tax Appeals (R. 54-61), which is

reported at 30 B. T. A. 604.

JURISDICTION

This appeal involves estate taxes in the amount

of $3,968.07, and is taken from a decision of the

Board of Tax Appeals entered on May 5, 1934

(R. 62). The case is brou^-ht to this Court by pe-

tition for review filed July 30, 1934 (R. 62-69),

pursuant to the provisions of Sections 1001-1003

(1)



of the Revenue Act of 1926, c. 27, 44 Stat. 9, as

aineiided by Section 1101 of the Revenue Act of

1932, c. 209, 47 Stat. 169.

QUESTIONS PRESENTED

1. Whether the decedent at the time of her death

owaied a vested interest in one-ninth of the corpus

of a certain trust created by decedent's husband.

2. The Commissioner determined the value of

such interest to be $201,567.10. Was there suffi-

cient evidence before the Board to overcome the

presumption of correctness attaching to the Com-

missioner's determination ?

STATUTE AND OTHER AUTHORITIES INVOLVED

The Revenue Act of 1926, c. 27, 44 Stat. 9, pro-

vides in part as follows:

Sec. 302. The value of the gross estate of

the decedent shall be determined by includ-

ing the value at the time of his death of all

property, real or personal, tangible or in-

tangible, wherever situated

—

(a) To the extent of the interest therein

of the decedent at the time of his death;
* * * (U. S.C.App., Title 26, Sec. 1094).

Treasury Regulations 70, pronmlgated under the

Revenue Act of 1926

:

Art. 13. Valuations.— (1) General.—The
value of all property includible in the gross

estate is the fair market value thereof at the

time of the decedent's death. The fair mar-

ket value is the price at which property



would change hands between a willing buyer

and a willing seller, neither being under any
compulsion to buy or to sell. Where the

property is sold within a reasonable period

after the decedent's death, and it is shown
that the selling price reflects the fair market
value thereof as of the date of decedent's

death, the selling price will be accej^ted.

Neither depreciation nor appreciation in

value subsequent to the date of decedent's

death will be considei'ed. All relevant facts

and elements of value should be considered

in eveiy case.
* * * * * *

Stock in a close corporation should be

valued upon the basis of the company's net

worth, earning and dividend-paying capac-

ity, and all other factors having a bearing

upon the value of the stock. Complete

financial and other data upon which the es-

tate bases its valuation should be submitted

in duplicate with the return.

Deering's Civil Code of California, 1931,

provides

:

§ 690. Future interest, what.—A future

interest entitles the owner to the possession

of the property only at a future period.

§ 693. Kinds of future i)iferfsts.—A fu-

ture interest is either:

1. Vested; or

2. Contingent.

§ 694. Vested interests.—A future inter-

est is vested when tliere is a ])erson in being

who would have a right, defeasible or inde-

feasible, to the inunediate possession of the



property, upon the ceasing" of the interme-

diate or precedent interest.

§ 695. Contingent interests.—A future in-

terest is contingent, whilst the person in

whom, or the event upon which, it is limited

to take effect remains uncertain.

STATEMENT

The facts may be summarized as follows (R.

19-53) :

The decedent, Winifred H. Kinney, died testate

on December 6, 1927 (R. 19). On October 28, 1918,

Abbot Kinney executed a trust instrument, the ma-

terial parts of which read as follows (R. 20-23) :

(2) That Abbot Kinney of Los Angeles

County, California, herein designated the

trustee, does hereby covenant and declare

that he has and holds the legal title to the

following described property in trust for the

uses and purposes hereinafter expressed, to

wit:

(3) All shares of stock 0A\med by and all

shares standing in the name of Abbot Kin-

ney on the books of the company in the

Abbot Kinney Company, a corporation, or-

ganized under the laws of California, and

which said title and ownership of shares in-

cludes all shares heretofore issued by said

company, except three (3) shares.

(4) That said trustee shall have the power
to sell, transfer, convey, and mortgage all

or any of said property, and to receive the

rents and profits from said property, and
as incidental thereto to manage said prop-



ert}^ and vote all shares of stock, and to pay
and apply said rents and profits for the sup-

port and maintenance of the following-

named persons, in the proportions herein-

after stated, to wit

:

(5) To Thornton Kinney one-sixth (Ve)
;

to Sherwood Kinney one-sixth (Ve) ; to

Innes Kinney one-sixth (Ve) ; to Carleton

Kinney one-sixth (M>) ; to Winifred H. Kin-

ney for the support and maintenance of her-

self, and for the support and maintenance

of the two minor children of Abbot Kinney,

to wit: Helen Kinney and Clan Kinney, to

be controlled and applied by said Winifred

H. Kinney, one-third (%) ;
provided how-

ever that during the life of Abbot Kinney,

trustee above named, he shall act as the sole

trustee under this declaration of trust, and

he being the sole trustor and maker of this

trust shall have the power to revoke this

trust at any time during his lifetime, and

during his lifetime he reserves and shall

have the right to receive and to apply one-

half of all the rents, income, and profits

from the property above described for his

sole use as he may determine.*****
(7) Upon the termination of this trust,

unless revoked, the title to the whole of said

property, so held in trust, shall inmiediately

vest in the above-named beneficiaries by title

absolute, in the same proportions above

named for rents and profits and the said

one-third (Mi) above set forth for the sup-



port of Winifred H. Kinney, Helen Kinney,

and Clan Kinney, will pass to them in equal

shares by absolute title.

« « 4t * «

(11) Winifred H. Kinney, wife of said

Al)l)ot Kiiniey, hereby joins m this instru-

ment, and hereby declares that all of said

property transferred in trust as aforesaid

is the separate property and estate of said

Abbot Kinney, subject to his disposition and
control, and hereby renounces all claims to

said property as community property or

otherwise, and .sets the same apart as the

sole property and estate of said Abbot
Kinney.

Abbot Kinney died in November 1920 (R. 20),

and by the terms of the trust instrument the trust

was to terminate twelve years after such date

(R. 22).

The fair market value of the Abbot Kinney Com-

pany on December 6, 1927, the date of decedent's

death, was $2,791,616.84, its liabilities on such date

were $977,512.91, leaving a net fair market value of

$1,814,103.93 (R. 27). On July 1, 1930, Innes

Kinney sold a one-sixth beneficial interest in the

Al)l)()t Kinney Trust to Carleton Kinney for a re-

cited consideration of $133,000. On August 5,

1930, Thornton Kinney sold a one-sixth benehcial

interest in said trust to Sherwood Kinney for a

recited consideration of $133,000 (R. 27 and Exs.

A and B, R. 29-53). The net worth of the Abbot



Kinney Company on June 30, 1930, as shown by its

books, was $1,438,016.60 (R. 28).

It was stipulated that if C. C. Hogan, Trust Offi-

cer, Security-First National Bank of Los Angeles,

were called as a witness he wn^uld testify that in his

opinion Mrs. Kinney could not have sold her inter-

est in the trust for more than 50 percent of the pro

rata value of one-ninth of the capital stock of the

corporation in 1927; that if W. D. Newcomb, Jr.,

President of the First National Bank, Venice, Cal-

ifornia, were called as a witness he woTild testify

that the market value of Mrs. Kinney's interest in

the trust in 1927 was not in excess of 25 percent of

the fractional net worth of the corporation; that

Herbert Hertel, Manager, Venice Branch, Security-

First National Bank of Los Angeles, if called as

a witness would testify that in his opinion Mrs.

Kinney's beneficial interest was worth 33y3 per-

cent of the fractional net worth of the corporation's

assets in 1927 (R. 28-29).

By a codicil to her will the decedent bequeathed

her beneficial interest in the trust to her two chil-

dren (R. 25).

In filing the estate tax return the executor did

not include in the gross estate the value (^f dece-

dent's interest in the Abbot Kinney Trust. The

Commissioner held that the value of such interest

was a part of decedent's gross estate and deter-

mined the value to be one-ninth of the fair ni.irket

value of the assets of A])bot Kinney Company as
126336—Sn 2
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of December 6, 1927, or $201,567.10 (R. 25), and

determined a deficiency in the amount of $3,968,07

(R. 13). The Commissioner's determination was

affirmed by the Board of Tax Appeals (R. 62).

SUMMARY OF ARGUMENT

1. If decedent's interest in the Kinney Trust

was vested, it formed a part of her gross estate.

The law favors vested, rather than contingent

remainders, and this is particularly true under the

California law, where every interest is presumed

to be vested unless a contrary intention is clearly

manifest. A future interest is vested when there

is a person in being who would have a right to im-

mediate possession of the property upon the ceas-

ing of the precedent interest. Obviously the de-

cedent's interest was vested, and the value thereof

should be included in her gross estate.

2. The decedent owned a one-ninth interest in the

Kinney Trust, and the Commissioner determined

the value of such interest to be $201,567.10. This

value was found by taking one-ninth of the fair

market value of the assets of the Abbot Kinney

Company, whose stock comprised the corpus of

the trust. The only other evidence before the

Board as to the value of the interest was the un-

supported opinion of three banking officials and a

record of two sales in 1930, over two and a half

years after tlie basic valuation date. Such evi-

dence falls far sliort of overcoming tlie presump-

tion of correctness attadiing to the Commissioner's

determination.
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ARGUMENT

The decedent has a vested interest in the Abbot Kinney
Trust, and the value of such interest forms a part of

her gross estate

The sole question presented under this issue is

whether the decedent, Winifred H. Kinney, had a

vested interest in the trust estate created by Abbot

Kinney on October 18, 1918. If her interest was

vested, it should be included in the gross estate ; if

it was contingent, it should be excluded. Commis-

sioner V. Rosser, 64 F. (2d) 631 (C. C. A. 3d).

Section 694 of Deering's Civil Code of Califor-

nia (1931) provides that a future interest is vested

when there is a person in being who would have a

right to immediate possession of the property upon

the ceasing of the intermediate or precedent inter-

est. Section 695 provides that a future interest is

contingent while the person in whom, or the event

upon which, it is limited to take effect remains

uncertain.

The classic definition of vested and contingent

remainders is to be found in Gray's "The Rule

Against Perpetuities" (3d Ed.), Sec. 9, where it

is said (p. 5)

:

Remainders are cither vested or contin-

gent. A remainder is vested if, at every

moment during its continuance, it becomes

a i)resent estate, whenever and however the

preceding freehold estates determine. A re-
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maiiider is contingent if, in order for it to

become a present estate,. the fulfilment of

some condition precedent, other than the de-

termination of the preceding freehold es-

tates, is necessary. * * *

In Estate of Washhnru, 11 Cal. App. 735, 106

Pac. 415, the court said in distinguishing between

vested and contingent remainders (p. 740) :

The broad distinction between vested and

contingent remainders is this: In the first,

there is some person in esse known and as-

certained, who, by the will or deed creating

the estate, is to take and enjoy the estate

upon the expiration of the existing particu-

lar estate, and whose right to such remainder

no contingency can defeat. In the second, it

depends upon the happening of a contingent

event w^hether the estate limited as a re-

mainder shall ever take effect at all. It may
never happen, or it may not happen until

after the particular estate upon w^hich it

depends shall have terminated, so that the

estate in remainder wall never take effect.

It is generally said that the law favors vested,

rather than contingent estates, and this is particu-

larly true under the California law. Estate of

Washhurn, supra; Williams v. Williams, 73 Cal.

99, 14 Pac. 394. In the latter case the will provided

that three years after testator's death the executor

w^as to pay to Percy Williams the sum of $50,000.

The question involved as stated by the court was

(p. 101):
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Whether or no said legacy or derise of

fifty thousand dollars to defendant Percy
Williams is an absolute and vested estate

in him, and of which the time of enjoyment
only is postponed until distribution, so that

on his death, before distribution, intestate,

it would pass to his legal heirs, or could now
be transmitted by his will or conveyed by
deed, as he might desire ; * * *.

In holding that he had a vested interest the court

:said (p. 102)

:

The law favors the vesting of interests,

and every interest will be j)i'esumed to be

vested, unless a contrary intention is clearly

manifest. * * *

It would seem to follow, then, as a matter

not admitting of doubt, that under the pro-

visions referred to, the interest of Percy in

this share is a vested future interest in fee,

which will pass by grant, devise, or succes-

sion, and which he may alienate at his pleas-

ure. If he should die before distribution

without such alienation, it will vest in his

heirs, devisees, or legatees.

The instant case meets every requirement of the

definition of a vested interest. The decedent was

in being and there was no contingency that could

defeat her right to possession upon the termination

of the precedent estate. She had such a vested

interest that she could have sold it or given it away

at her pleasure. In fact, she must have considered

her interest vested, because by a codicil to her will
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she left her one-ninth interest in the trust to her

two children.

Petitioners argue that since there were no grant-

ing words in the trust instrument, except those con-

tained in the paragraph which provides that the

title to the trust property shall immediately vest

in the beneficiaries upon the termination of the

trust, the interest of the decedent cotild not have

been vested. But it was not necessary for the in-

strinnent to contain granting words because the

instrument, as executed, created an executed trust,

which gave to the beneficiaries not only the income

from the trust but a vested interest in the corpus.

Obviously what was meant by the provision was

that upon the termination of the trust the legal

title should vest in the beneficiaries—the equitable

title having already vested.

A case similar in all respects to the instant one is

that of Estate of Fair, 132 Cal. 523, 525, 60 Pac. 442.

There the testator left his estate to trustees "to

have and to hold the same, in trust, during the

lives" of his children, on the death of the survivor

to his brothers and sisters. The cotu't held that

upon the death of the testator the persons entitled

to the remainder took a vested interest therein, and

that the provision directing the trustees to convey

to them was unnecessary.

The situation in the instant case is briefly this:

Abbot Kinney, by an instrument dated October 28,

1918, created a trust which was revocable by him-
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self at any time during bis lifetime and which was

to terminate twelve years after his death. Upon
his death in 1920, the trust became irrevocable, and

each of the beneficiaries became entitled to their

portion of the income of the trust during its life

and to the corpus upon its termination. Obviously

the interest of the decedent was vested, and its value

should be included in her gross estate,

II

The Commissioner determined the value of the decedent's

interest in the Abbot Kinney Trust to be $201,567.10,

and there was not sufficient evidence before the Board

to overcome the presumption of correctness attaching

to the Commissioiier's determination

Petitioners argue in the alternative, that if it

be decided that the decedent had a vested interest

in the trust in question, the Commissioner's deter-

mination of the value of such interest was excessive.

The Abbot Kinney Trust w^as the owner of all

the issued and outstanding capital stock of the

Abbot Kinney Company, and it w^as stipulated be-

fore the Board that on December 6, 1927, the date

of decedent's death, the fair market value of the

assets of such company was $2,791,616.84; its total

liabilities amounted to $977,512.91 ; leaving a fair

market value of $1,814,103.93 for the net assets as

of the date of decedent's death. As the decedent

owned a one-ninth interest in the trust, tlie Com-

missioner determined the vaUie of such interest to

be one-ninth of $1,814,103.93, or $201,567.10.
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It was stipulated that on July 1 and August 5,

1930, over two years and a half after the date of

decedent's death, Innes Kinney and Thornton

Kinney, respectively, each sold their one-sixth in-

terest in the Abbot Kinney Trust for a recited con-

sideration of $133,000 (R. 27) ; that the net worth

of the A])bot Kiiniey Company, as shown by its

books, on June 30, 1930, was $1,438,016.60 ; that if

certain banking- officials were called as witnesses,

one would testify that the decedent's interest in

the trust could not have been sold for more than

50 percent of the pro rata value of one-ninth of the

capital stock of the corporation in 1927 ; another

would testify that the value of decedent's interest

in the trust in 1927 was not in excess of 25 percent

of the fractional net worth of the corporation ; and

another would testify that in his opinion the de-

cedent's interest was worth 33y3 percent of the

fractional net worth of the corporation's assets

in 1927.

It is well settled that the determination of the

Commissioner is prima facie correct, and the bur-

den is on the taxpayer of proving the determina-

tion to be erroneous. Old Mission P. Cement Co. v.

Commissioner, 69 F. (2d) 676 (C. C. A. 9th);

Am-Plus Sfordfjc Bdttery Co. v. Commissioner,

35 F. (2d) 167 (C. C. A. 7th) ; Avern v. Commis-

sioner, 22 F. (2d) 6 (C. C. A. 5th). It is likewise

true that the value of decedent's interest in the

Abbot Kinney Trust was an issue of fact, and the
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finding of the Board must be sustained if based

upon any substantial evidence. Phillips v. Com-
missioner, 283 U. S. 589.

The opinion testimony of the three banking offi-

cials was entitled to no weight whatsoever. The

purpose of exj^ert testimony is to assist and guide

the Board or jury in understanding the facts, but

where as here, it is not shown what facts were taken

into consideration by the witnesses in arriving at

their opinion of the value of decedent's interest,

their testimony is valueless. The only thing in the

stipulation that would tend to qualify them as ex-

perts, so that their opinion would be admissible as

evidence, is the statement that they are connected

with certain banks. But such fact standing alone

does not qualify them as experts. It was not

shown that any one of the three had any knowledge

or information whatsoever concerning the Abbot

Kinney Trust. From what is shown in the record,

they may never have heard of it. Nor was it shown

that they had ever had any experience in valuing

stocks of a corporation or its assets.

We next come to the sales made by two of the

beneficiaries in July and August 1930 of their in-

terests in the trust. Each sold a one-sixth interest

in the trust to two of the other beneficiaries for the

sum of $133,000. The net worth of the Abbot Kin-

ney Company, as shown by its books on June 30,

1930, was $1,438,016.60. Petitioners argue that

such sales indicate that tlie vahie of decedent's
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interest was less than that determined by the Com-

missioner. But it will be observed that such sales

were made over two and a half years after Decem-

ber 6, 1927, the basic valuation date, and are there-

fore too remote to serve as a guide in determining

the value of decedent's interest. It will also be

observed that the Commissioner based his valua-

tion upon the fair irmrhet value of the assets of the

<?ompany on December 6, 1927, and that there was

no evidence before the Board as to fair market

value of the assets at or near the sales date. It is

true, the Board had before it a copy of the com-

pany's balance sheet as of June 30, 1930, but that

shows only the book value of the assets which may
be much more or much less than the fair market

value, depending on the circumstances in each case.

Manifestly, without knowing what the fair market

value of the assets were on such date, the evidence

concerning the sales does not furnish any basis for

comparison.

It will be noted that the sales were made between

members of the Kinney family, and the wording of

the sales agreements indicates that there were prob-

ably numerous other considerations which were

not recited tlierein. Further, on account of the

great slump in the market value of securities in

1929 and 1930,, of which tliis Court will take judicial

notice, a sale in 1930 would not furnish any guide

for determining value in 1927.
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In the absence of sales on the market of the

shares of stock comprising the trust, the only

proper method of determining the value of dece-

dent's interest is to take the fair market value of

the assets of the company. This the Commissioner

did and found decedent 's interest to be of the value

of $201,567.10, and the only evidence before the

Board tending to show a different value is that re-

ferred to above. Obviously such evidence falls far

short of overcoming the presumption of correctness

attaching to the Commissioner's determination.

CONCLUSION

It follows that the decision of the Board of Tax
Appeals is correct, is in accordance with law, and

should be affirmed.

Respectfully submitted.

Frank J. Widemax,

Assistant Attorney General.

Sewall Key,

Ellis N. Slack,

Special Assistants to the Attorney General.

April 1935.
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